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PREFACE

In the past twenty years much of world history has been shaped
by the ideological and physical struggle between the forces of totali-
tarianism and democracy. Within these two brief decades the western
democracies have survived the onslaught on German National Socialism :
and Ttalian Fascism as well as successfully overcoming the designs
of Japanese imperialism, only to see the advent of a new force,
international Communism. The latter has ied 70 new sitresses and
strains on the democratic state, and has culminated in the extension
of governmental action beyond its previous confines. This disser-
tation proposes to examine and anlyze only a small facet of this
conflict. It seeks to extract from the statements of the Supreme
Court an understanding of the response of that body to the prolifer-
ation of programs undertaken by the United States to preserve its
institutions and to safeguard its people. The study seeks to ascer-
tain the disposition of cases that relate to national security, and
in so doiné to illuminate the role of the Court and it; conception of i
national security. A synthesis of judicial thought in these disparﬁe %
areas will afford some insight into the nature of the judicial
process as it deals with the clashes between totalitarianism and

democracy. Insofar as it is possible this study is made to determine

whether such a synthesis is possible, and also whether the Supreme

ii
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.6oﬁft hﬁs afticviated an explicit judicial philosophy of the conteﬁf
of national security.

The period nominated for analysis is 1941 to 1960. The year
1941 is seLected because it mariks the entrance of this country into
the Second VWorld War. The same dale represents the beginning of a
concerted effort on the part of the volitical branches of the govern-
ment to insure internal security. The terminal date of the disserta-‘
tien is June, 19¢0, the close of the Supreme Court's i959 term.
Numerous controversies have merited the attention of the Court in
this twenty-year period. Some contain constitutional questions of
major import. Other disputes have been of only minor importance.
A1l of the major cases are discussed and most of the minor ones that
relate, even perpherially, to national security. Not oniy the de-
cisions of the Court, but also its rationalizations are significant.
These indicate the extent o:' consensus on the Court and also reveal
the nature of internal disagreements about the appropriate scope of
judicial action.

In a study of this magnitude certain limitations necessarily
have been imposed. In the first place, this is a study of the
Suﬁreme Court; therefore, I have omitted from consideration judgments %
rendered by the lower federal courts except whére these decisions }
are essential for an understanding of the Supreme Court's attitude.
Secondly, I have not attempted to discuss or analyze the major
programs initiated by the government to deal with security. Only

those pieces of legislation or executive pronouncements that have
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vfigﬁred iﬁ Sﬁpreme Court opiﬁions are considered. Finally, the -
" vast legislative and administrative machinery that has mushroomed
over the last twec decades is beyond the scope of this study. In !
short, this is a dissertation about what the United States Supreme
Court has said, how it has said it, and what it has decided in
adjuaicating the immense problems growing out of challenges made
against governmental action in the field of national security.
I wish to express my appreciation to Dr. Lynwood ite Holland and
Dr, William He Agnor for their assistance in the preparation of this
dissertation. Iy adviser, Dr. Ronald F. Howell, has ziven unstint-
inrly of his time and his invaluable counsel. To him I extend my

deepest gratitude.
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CHAPTER I

HISTORICAL PERSPECTIVE

Historically, poiicies affecting national security -- internally
and externally -- have been the chief concern of the political branch-
es of government. Yet Like most questions of public policy where the
interests of the state clash with those of the individual the judici-
ary has been callied upon to intervene. The Supreme Court has been
hampered in its task by the numerous and often imprecise constitu-
tional provisions relating to national security. In its effort to
fashion a judicial philosophy in the most sensitive of areas, national
self-preservation, the Supreme Court has evoked unending controversy
in the halls of Congress and at the White House. Nor has the Court
itself béan spared the internal divisions and fluctuating public
reaction that accompanied its opinions.

The Problem of Sesurity in the Democratic State. ALl of the

above presupposes that the Supreme Court has a role to play in the
unfolding pattern of national security, and that it functions within
the context of the democratic process. National security invoives

" national survival, "the freedom from foreign dictation."l‘ It embraces

1
Harold Lasswell, National Security And Individual Freedom (New

York, McGraw-Hill, 1950), p. 61,

1
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the basic éohmon denominator of all nations, the desire to retain
auvtonomy and independence, "Self-preservation is the firgt law, and
| necessary to the exercise of all other power-s."2 In totalitarian
societies the omnipresent and omnipotent state can move rapidly and
without fear of restrictions to suppress any threat to its security.
The democratic state often Lacks this flexibility, operating as it
does within the framework of limited government and with individuadt
liberty usually guaranteed by a written constitution. President
Abraham iincoln, sorely perplexed by this apparent paradox during the 5
Civil War, raised this challenging interrogation: "Must a government
of necessity be too strong for the liberties of its own people, or

too weak to maintain its own existence?"3

American democracy adheres to the rule of law formw.ated by A. V.

Dicey and defined as the substitution of ltaw for personal and arbi-

b

trary power and exercised by ordinary courts.” Furthermore, Dicey

contended that no man was above the law but was amenable to the

Jjurisdiction of properly constituted tribunals. If one is to be con~ -

sistent with thié'doctrine, then it follows that the supremacy of law

operates in time of stress as well as during periods of tranquility.

2

The Ratification of the Federal Constitution (Washington, 185L), 1I,
. 430.

3James D. Richardson, A Compilation of The Messages and rapers of
the Presidents (New York, 1897), Vi, p. 3224

uﬂ. V. Dicey, Introduction to the Study of The Law of The Constitu-
tion (9th ed., London, Macmillan, 1950), p. 193.
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As the United States Constitution embodies prescribed and prohibited
powers, and underscores the rule of Law, the continuing problem is
to find sufficient resiiiency to meet domestic and intermationsl
crises.

Other democratic states find this flexibility incorporated in
their constitutions or laws. For centuries national emergericies have
oreated the climate for the assumption of dictatorial powers by a
dgingle individual or an all-powerful governmntos sSuch concentration
of power has taken various forms. British jurisprudence, for example,
has recognized that the rule of Law may be supplanted temporarily by
martial law in times of extremse emergency.6 The French have shown a
disposition to rely on "the state of seige." Based on French history
and law, such extreme action results in l'suef:pen.'szl.on of certain
enumersted individual rights, more particularly the right to be tried
in an ordinary court, the right to free speech, and the right to free
assembly."7

of provision in the fundamental law for the exercise of extraordinary

Article 48 of the Weimar Congtitution is another example

power.8 There is no provision in the American constitution comparable

SGuy Stanton Ford, ed., Dictatorship in the Modern World (Minneapo-

liB, 1.935)0

6 ‘ .
Cari Jo Friedrich, Constitutional Government And Democracy
(Boston, Ginn, and Co., 15355, Pe 576

1
Ibido, p. 5?70

aThe pertinent provisions of Article 48 are as follows: "If public
safety and order in the German Conmonwealth is materially disturbed
or endangersd, the National President may take the necessary measure
to restore public safety and order, and, if necessary to intervene by .
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to the "gtate of seige" cr Article 48, nor for that matter does thé
But the Constitution doeé not render the government poweriess to curb
threats to the national security. Various articles are designed to
permit the nation to act with deliberate spéed when its survival is
at stake.

Whatever may be the state of the Constitution with respect to
emorgancies, the Supreme Court has agresd that threats to the national
security do not result in the suspension of constitutional rights and
obligations. Perhaps no more positive statement of this positibn can
be found than the Court's assertion in 1866: "The Constitution of the
United States is a lsw for rulers and people, équally in war and in
peace, and covers with the shield of its protection all classes of
men at all times and under all circumatances."9 Thus the doctrine
inter armes leges silent or "necessity lmows no law" is not accepted
as constitutionally sound in the United States. At various times in
American history, some have urged such a view or a close approxima-
tion to it as the only practicai approach in times of unprecedented
emergencies. John Quincy Adams, in a debate before the House of
Representatives in 1836, found support for the war powers outside the

Constitution.

force of arms. To this end he may temporarily suspend, in whole or
in part, the fundamental rights established in Articles 1l), 115,
ll.?, 1.18, 123’ 121‘.’ and -L530n

’Ex parte Milligan, L Walls 2, 120-21 (1864).
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In the Authority given to Congress by the Constitu-
tion of the United States to declare war, all the
powers inecidental to war are, by necessary implica-
tion, conferred upon the government of the United States.
Now the powers incidental to war are derived, not from
internal mmicipal sources, but from the laws and usages
of nations.0

It should be noted that Adams! view does not suggest constitutional

abdication. On the contrary he finds adequate power in the Consgti-

tution to protect the nation. Such a position is entirely compatible
with the democratic system, assuming of course that the Laws and

ugages of nations are not intrinsically undemocratic. However, the

clear recognition that "the powers incidental to war" are by nature
; inherent in any state and a necessary concomitant of sovereignty has
- found recent substantiation from no iess an authoritative spokesman
i than a member of the Supreme Court of the United States. Justice

George Sutherland, speaking for the Court in 1936, contended:

It results that the investment of the Federal Govern-
ment with the powers of external sovereignty did not depend
upon the affirmative grants of the Constitution. The
powers to declare and wage war, to conclude peace, to

| make treaties, to maintain dipiomatic relations with other
sovereignties, if they had never been mentioned in the
Constitution, would have vested in the Federal government
! as necessary concomitants of nationality.ll

jNeither Sutherland nor Adams failed to take note of the supremacy of

: Quoted by WiLlliam Whiting, War Powers Under the Constitution of
' the United States (Boston, 1871), p. 77.

E lLUhited.States Ve Curtiss-Wright Export Corporation, 299 U.S.
! 30’4, 3180
|
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the Constitution. In the same case aforementioned, Sutherland was
careful to bbmerve that these various powers, "iike every other
governmental power, must be exercised in subordination to the ap-
plicable provisions of the Gonst.itution."lz The great elasticity in

~ the interpretation of inherent powers J.iés not in what the Constitu-
tion forbids, but in its silence. And bescause of the somewhat vague
meaning of constitutional provisions concerning national security,
it is reasonable to suppose that, in the absence of explieit authority
or express prohibitions, the resort is to what Adams called the laws
and usages of nations. This assumption would seem to sanction
extremely broad natioral power. Perhaps the danger implicit in this
approach 1s the tendency to assume, | in times of grave emergencies,
that the law of nations supersedes the Constitution. Such a view has
had its a.dvoc:eﬂ:es.l3

The foregoing comprehends powers of national self-preservation

based on sovereignty and fortified by specific constitutional authori-
sation. This view rejects constitutional suspension in wartime, but
offers & wide latitude of power. What powers are permissible in this ‘
area? An examination of the proceedings of the Federal Convention of

12
Ibida, Po 320,

13Wh1ting, Pe 167. William Whiting was an offieial in the Lincoln
Administration. In 1871 he wrote, ®If it is justifiable to commence
and continue war, then it is justifiable to extend the operations
of war until they shall have completely attained the end for which
it was commenced by the use of all means employed in accordance with
the rules of civilized warfare."
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1787, though appropriate, affords Little in the way of clarification.

-The Constitutional Convention of 1787. The delegates who met at

U

Philadelphia in 1787 were not unfamiiiar with the perils of a weak
governmente The impotence of the Congress under the Articles of

Confederation had been largely responsible for the present gathering. }
In the realm of defense, this weakness was especially noticeables |

While given powsr to declare war, contingent on the assent of nine

states, the Congress lacked the authority to raise a national Army
' and had to depend on the several state mi.Litias.lh An analysig of
E the debates of the summer of 1787 fails to indicate major or pro-

; tracted disagreement with respect to measures for defense. In es-

' sence the controversy, whenever it existed, was one of procedure and
| impiementation rather than a quarrel over substantive power. As one

commentator has noted:

In a sense the central question before the Convention
| was to discover an acceptable and effective redistribution
‘ of authority between the thirteen states and their general
goverrmente Military power, which is the essential con-
comitant of governmental authority, however organized, was
; therefore certain to be under prominent discussion as pro-
i posals for the redistribution of authority were analyzed
and debated. And as was to be expected, the delegates
supported strong or weak national military establishments
in accordance with their views on the larger question of
a strong or weak national government. !

lhArticles of Confederation, Article IX. Article VI prohibited a
State from going to war "unless such state be actually invaded by
enemies, or shall have received certain advice or a resolution being
formed by some nation-of Indians to invade such sgtate, and the danger
is 80 imminent as not to admit of a delay, tilli the united states in
congraess assembled can be consulted."

lshouis Smith, Amsrican Democracy and Miiitary Power (Chicago,
University of Chicago Press, 1951), p. 1l8.
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The major proposals presented at the Convention had reference to the
powers of waging war, either explicitly or implicitly. Edmuad
Randolph presented the Virginia Plan on May 29, 1787. There was no
specific reference to the nature of the powers to be exercised by the
general govermment pertaining to national security other than the
stipulation that the new government be charged with "common defense,

w6 In response to the

sscurity of liberty and general welfare.
Virginia Plan, William Patterson of New .iersey, advanced ccumter-
proposals for the small states. His plan was silent on national de-
fense, However, since this scheme would retain those powers that had
been exercised under the Articles, presumably no material alterations
were in'l'-ended.'n7 Charles Pinckney proposed that a Senate and H;ause of
Delegates jointly have the power to raise a land force and equip a
navy, and provide for the appointmen£ of officers in these branches.
The President was designated as Commander-in-Chief of the Armed
S«sarv:tc:eas.]'8 Alexandsr Hamilton preferred to give the Senate the power
to declé.re war, but in other respects his plan resembled Pinckney's.

However, he wanted to prevent the President from using his positibn

~ as Commander-in-Chief to take personal command of the fighting forces

in the field without prior consent of the Senate and Assembly.19

16!&: Farrand, ed., The Records of the Federal Convention of 1787
(New Haven, 1911), I, p. 20.

l'Ili‘au'z'a.nd, III, 615,

lsIbido 9 Pe 607 .

BIvid., p. 606,

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



That someone was to have authority to declare war was certain,.
Mild disagreement existed as to the most appropriate body. The
gsolution was to give Congress that power. Of perhaps more signifie
cance was the phraseology selected for this clause. As originally
drafted the wording was "to make wer." James Madison and Elbridge
Gerry were successful in persuading the Convention to substitute
“"daclare™ for ®make," thereby leaving "to the Executive the power to
ivepel asudden attacks;"zo

It was generally agreed that Congress should have the power to
raise an Army and Navy. Some fears were expressed that such a pro-
vision might serve as an instrument of tyranny. Some delegates
sought to impose a numericel limit on armed forces in peacetime.

This prepésal failed after George Washington's caustic observation
that this country should require a similar limitation of potentiat
enemies.z"' One restriction was included in the Constitution in an
affort to placate _the apprehensions-of the opponenté of this pro-
vision. In connection with the raiging of an Army, 'mo appropriation
of money to that use shall be for a longer term than.'bwo years."22

~ Nonetheless, ‘opposition to this particular article developed. One of
the strongest opponents, Luther Martin, remarked before the Maryland

‘ legislatures

. 20
Farrand, II, 318,

2 rbid., pe 323,
22Ar‘l;:lcle I, Section 8, Clause 12,
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This plan of government, ingtead of guarding against

e standing Army, that engine of arbdtrary power which

hag so often and sc successfully been used for the

subvergion of freedom, has in its formation given it

Tided for it intredustion 3 o W hat pre-

It was fully expected that the President would assume major
control in the prosecution of war as evinced by the decision of the
Convention to make him Commander-in-Chief of the Armed Servicesv and
of the state militias, when called into national service.’! In this
vay civil supremacy would be preserved. With respect to the powers
of the President in the area of national defense, aside from the
previously mentioned provision, little can be determined as to the
view of the founders on the scope of such powers. Two other pro-
visions of Article II do furnish the chief executive with app#rently
broad powers. "The executive power shall be vested in a President
of the United States of America";%> and, "he shall take care that the
laws be faithfully executed."%' |

In substance the powers affecting national security find express
sanction in Article I, Section 8, Clavses 10-18, and in the presi-
denﬁial powers that seem at best to be undefined. The Constitution is

silent on the nature of emergencies that permit the government to

2
3!‘u'mnd, ITI, 207.

24
Article II, Section 2,
2 Article II, Section 1.

4 ticle I, Section 3. .
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invoke these powers. The states are forbidden to engage in ware2!
Insofar as the national goverrment is concerned, the war powers are
subject to restraint whenever they violate any express provision of
the Constitution., To these may be added the general statements found
in the Preamble of the COnstitutidn and Article I, Section 8, Clause
1, concerning “"enmmon defense,"

It might indeed be expected that the arguments over the ratifi-
cation of the Constitution wouwld illumine the relationship of the
Congtitution to national security. In state convention procvedings,
however, there are few references to indicate that these were areas
of serious contention. Opponents argued that the new Constitution
encouraged the perpetuation of a standing Army. Objections were made
from time to time concerning constitutional provisions relating to
the state militia and its control. Far more attention was focused on
the other provisions of the (}ons‘!;itni:.:i.on.28 It seems natural to
assume that there was general agreement upon the neceasity of ex-
panded powers for common defense, and the lack of detailed debate may
be attributed in part to preoccupation with more controversial ques-
tions. Probably the participants in the great debate failed to

. foresee the perplexing issues that would confront future generations

. in the interpretation and application of these powers. The Federalist -

Papers do provide insights into the views of Hamilton and Madison

27Article I, Section 10, Clause 3.

2831110‘5‘(‘;, mht@’, h V’O.LS-

F.
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‘respecting the security and safety of the nation. The former was
quite forthright in his assessment of the requirements:

The circumstances that endanger the safety of nations

are infinite; and for this reason no constitutional

shackles can wisely be imposgd on the power to which
the care of it is committed.<’ -

And in a later egsay he remarked, "Of all the cares and concerns of
government, the direction of war most peculiarly demands those
qualities which distinguish the exercise by a single hand."3° Hamil-
ton does not indicate whether his analysis of the Gonstituﬁon com-
ports with this view or whether he is expressing an opinion of what
the Constitution should provide. Madison, on the other hand, does
not go so far as to suggest the removal of "conatitutional shackies,®
but the following statement lLends credence to an expansive construc-b
tion of the Constitution:

Security against foreign danger is one of the

primitive objects of eivil society. It is an

avowed and essential objeet of the American wnmion,

The powers requisite for attaining it must be

effectually confided to the federal councils.

In view of the various conflicting cpinions on the constitutional

- framework for insuring national security, the ambiguity of some of

20he Federalist, No. XXITI.

BOIbido, Noe va.
ﬂIbid., No. XLI,
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its provisions, and its silence in many areas, it is understandable
that subsequent crises would require mere explicit statement of con-
stitutional doctrine. The Supreme Court, because of the nature of
the judicial function, is not designed to initiate policy in this or
any other area of governmental activity. Nevertheless, as the final
arbiter of constitutional questions, its opinions have added impor-
tance in the adjustment of that document to national emergencies.
Consequently, to provide s substantial basis for a study of the
Supreme Court and national security in the tumultous years of 1941

to 1960, necessitates an expmination of judiecial policy as reflected
in its reaction to questions germane to national security down to the
commencenment to World War II. A general survey of comments on the |
powers of national security will be followed by an analysis of the
Court's opinions in two great conflicts, the Civil War and World War
I.

The Supreme Court's Assessment of the Constitutional Nature of

National Sccurity. It has already been stated that the doctrine that

necessity abrogates the Constitution is without merit in Ameriecan
congtitutional law. Constitutional provisions contain expiicit
authorization for preserving national security, whatever meanings may
bs merely implicit within those provisions. In msny instances the
assumptior. of supreme power is held to be justification for exercising
the powers necessary to insure nationsl seourity. As early as 1795

the Court remarked:

N “ . - .
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In every government, whether it consists of many
states or of a few, or whether it be of a federal
or consolidated nature, there must be z szuprems
power or willj the rights of war and peace are conm-
ponent parts of this supremacy . . ."32

As that power is a logical worollary  of sovereignty and nationsl
supremacy, it admits of extension commensurate with the crises of
the times. Justice Joseph Story, concurring in an opinion of the
Court in 18lk, observed: "The power to declare war, in my opinion,
ineludes all the powers incident to war, and nesessary to carry it
into effect."3 3 The following statement of Justice Sutherland is

characteristic of this view:

From its very nature, the war power, when necessity
calls for its exercise, tolerates no qualifications or
limitations unless found in the Constitution or in
spplicable principles of international law. In the

- vords of John Quincy Adams, 'This power is tremendous;
it is strictly constitutional; but it breaks down every
barrier so anxiously erected for the protection of liberty,
property, and of 1ife.' To the end that war may not re-
gult in defeat, freedom of speech may by act of Congress
be crrtailed or denied so that the morale of the people
and the spirit of the Army may not be broken by seditious
utterances; freedom of the preas curtailed to preserve
our military plans and movements from the knowledge of the
enemy; deseriars and spies put to death without indictment
or trial by jury; ships and supplies requisitioned; prop~
erty of alien enemies heretofore under the protection of
the Conatitution seized without compensation and without
due process of law in the ordinary sense of the term;
prices of food and other necegsities of life fixed or

32?811}1‘1.'.0“ v. Doane, 3 Dall. Sh’ 80 (1795)0
33prown v. United States, 8 Crench 110, 150 (18LL).
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regulated; rallways taken over and operated by the

government; and other drastic powers wholly inad-

mimedble in time of peace exercised to mset the

emergencies of warel
Probebly a no more comprehensive statement exists concerning the
latitude of the powers capable of utilization under the guise of the
war powers. To protect the nation, authority is vested in the
national government that transcands usual peacetime limitations. The
Court has emphasized, however, that these unusual powers are not the
product of transient emergencies, but entirely consistent with con-
stitutionalism, Chief Justice Charles Evans Hughes commenteds:

The war power of the Federal Government is not created

by the emergency of war, but it is a power given to

meet that emergency. It is a poser to wage war suc-

cessfully, and thus it permits the harnessing of the

entire energies of the people in a supreme cooperative

effort to preserve the nation. But even the war power

does not remove constitutional limitations safeguarding

essential liberties.3
In essence, as Hughes observed on an earlier occasion, "The power to
wage war is the power to wage war successfully. n36

The Court's generaus interpretation of the war powers clothes the ‘

federal govermient with what must be regarded as almost unlimited

3“United States v, Hacmtos}l, 283 UeSe 605, 622 (1930)0

3sﬁome Building and Loan Associstion v. Blaisdell, 290 U.S. 398,
426 (1934).

% Charles E. Hughes, "War Powers Under The Constitution,®™ 65th
Congress, lst Session, Senate Ex. Document 105 (Washington, 1917),
DPe Te
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power, Such prohibitions as exist must be judged in the context of
particulsr cases viewed against the backgrowmd of the timcs. From
a congtitutional stendpoint it is equally impressive that the govern-
ment is given wide discretion in determining the ogccasion for the
use of its powers and the means for the successful accomplishment of
its goais. The Court has asserted:

The measures to be taken jin earrying on war and to

suppress insurrection are not defined. The decisgion

of all such questions rests wholly in the discretion

of thogse to whom the substantial powers involved are
confided by the Constitution.3?

And on another occasion the Supreme Court remarked:

The govermment, possessing the powers which are to be
exercised for protection and security, is clothed with
authority to determine the occasion on which the powers
ghall be called forth; and its determination, so far as
the subjects affected are concerned, are nevessarily
conclusive upon all its departments and officers,3

These general statements do not, of course, indicate much beyond a
recognition of capacious power to deal with problems of national
security. But, faced with the cold reality of hostilities, the

Hstewart v. Kahn, 11 Walle 493, 506 (1670). Compare Justice
- Story's comment on presidential discretion in Brown v. United States,
8 Cranch 110, 149 (181h). "Whatever act is legitimate, whatever act
is approved by the law, or hostilities among civiligzed nations, such
he may, in his discretion adopt and exercise, for with him the
sovereignty of the nation rests as to the execution of the laws.®

380hineae Exclusion Cases, 130 U.S.}SBJ., 606 (1888).
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translation of general principles into specific decisions requires :
[
the utmost in judicial ingenuity. For more than half a century after |

the ratification of the Constitution, the war powers lay dormant.
¥hile the judiciary faced numerous problems and gradually achieved a
position of power in the federal system, growing sectional antagonism
precipitated crisis after crisis. The unfortunate performance of the

Court in the Dred Scott affair plummeted judicial prestige to new

lows by 1860,39 and perhaps in part explains the relative impotence

of the Court during the Civii War. The outbreak of sectional con-

fliect oreated an environment hardly conducive to judicial detechment.
{ Chief Justice Hoger B. Taney, with twenty-five years on the bench

in 1861, looked upon ihe struggle with southern prejudices not always

completely disguised.ho For the time being, however, the Court was

Eto be spared the necessity of ruling on the frequently extreme

| measures undertaken by the President and Congress.

The Civil War. The attack on Fort Sumter in April 1861 prompted

iPresident lincoln to act with dispatch. Congress was not in session

at the time, and Lincoln seemed to prefer this situation, as it left

. meet the emergency the President issued a call for the various state

|
]him unhampered and unharassed byxbongressional opposition.hl To ?
|

Fpred scott v. Sanford, 19 How. 393 (1857).

0 ,
k Carl B Swisher, Roger B. Taney (New York, 1935), pp. 58L-87.

i
f

i hlEdward Se Corwin, The President Office and Powers (New York,
)Neu York University Press, 19L0), p. 156,
|
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militiaa, ;élautﬁorizo.d by ther ‘Cohst.itution. 'ﬁe.took thé rurther o
step of calling for volunteers to serve in the Union Army, an act of
questionable constitutional valic'l:l.ty.h2 On April 19, 1861, the

. President proclaimed a blockade of Mab&m, Flbrida, Georgia, Missis- .

43 On April 27. a second proclama-

‘ Qippi, South Carolina, and Texas.
' tion extended the blockade to Virginia and North Carolina.hu -During

this period the President authorized the suspension ot"‘ the privi.l.ege
| of the writ of habeas ;:orpus. Congress, convening in July 1861

. found that it was presented with a fait accompli, Failure to endorse :

~ Lincoln's actions would be taken as lack of sunport for the war. On
| July lo'the Congress approved the Presidential blockade, and on
- August 6 executive action taken pursuant to the blockade was sanc-

tioned by congreas.hs At its summer session Congress gave its ap-
proval, retroactively, to most of Lincoln's ac\‘,ions.}"6

One of the most vexatious problems arising out of the Civil War

~ concerned the President's unilateral action in suspending the habeas
. corpus privilege. The Constitution permits such a step "when in

l‘2(.!3.1:'1 Be Swisher, American Constitutional Development (2nd ed.,

Boston, Houghton Mifflim, 195L), P 276.
Bnaries a. Haines, Foster H. Sherwood, The Role of the Supreme

' Court in American Govermment and Polities 1835-188] (Berkeley
. UnIversity of California Press, 1957), p. L7, ’

Whryig,, p. 468,

wIm.d., p. h69.

M’Suishea', Amsrican Constitutional Development, p. 284,
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l cases -§f rebellion or invasion the public safety may require 1t,0b7
| But it fails to state whether such power belongs to the President
| or to the Congress. When the national legislature met in July 186.1.
~ the President requested approval. Congressional response was inde-
| cisive, and nothing was done. Such silence may be significant or it
may merely indicate an inability of the majority of Congress to
~ articulate adequately its w:l..l.l.h8 It was not until March 1863, that
i Congress finally approved the :uspenaion "during the present re-
: bellion."w -
Judicial opinion on the subject is limited to Chief Jusf.ice

50

Taney's celebrated decision in Ex parte Merryman. John }Ierryman,

" a Confedarate sympathizer in Maryland, had been taken into military
- custody because of activities inimical to the government. Maryland
; was one of those areas where the privilege of the writ no longer

- existed. Taney, on circuit, travelled to Baltimore, heard the case,
- and issued the writ to be ‘delive‘red to General George Cadwallader,

. the military official detaining Merryman. Cadwallader refused to

Wprticle I, Section 9, Clause 2.

haJma Ge Randall, Constitutional Problems Under Lincoln (Rev. «au:l.,,g
~ Urbana, University of Illinois Press, 9315 p. 128.

waid., Pe 130.

soFederal Cases No. 9487. Chief Justice Taney stated in part, "I
- can ses no ground whatever for supposing that the President, in any
. emergency, or in any state of things, can authorize the suspension E
. of the privileges of the writ of habeas corpua, or the arrest of a
. oltizen, except in aid of the Judiéial powsr."
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honor the writ, and cited the President's order of suspension. Unable
to obtain compliance with his order, the Chief Justice nonetheless
wrote an opinion rejecting the authority of the President to suspend
the privilege of the writ. According to Taney, only Congress might
authorize the suspengion. Llincoln's reply came in a message trans-
mitted to Congress in which he jua‘i;ified his action. Attorney General
Bates presented the legal argument that the President had acted
congtitutionally in authorizing the suspension.s L There the matter
ended, and the Suprems Court was never afforded the opportunity to
rule on the issue.52
The first major controversy concerning national security to
merit the Supreme Court's attention came in 1863.°> The Court was
asked to rule on the validity of the Presidential blockade of
Southern ports. While instituting the blockade, the govermment con-
tended that such a step did not accord to the rebellious states the
status of belligerenta. Ordinarily a state of war is a prerequisite
to blockade, but no war had been declared. To accept the status of
belligerents would doubtless presage foreign recognition, a step

- which the Union government wished to avoid at all costs. And yet,

1
: David Silver, Lincoln's Supreme Court (Urbana, University of

Illinois Press, 1956), p. 34.

S"’R.(:mdall, Pe 136. Professor Randall asserts that Taney was
probably constitutionally correct in his position that the authority
to suspend the privilege of the writ of habeas corpus rests with
Congress.

53Prize Cases, 2 Black 635 (1862).
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without a declaration of war, could there be a legal blockade? When
Congress met in July, it had affirmed the President's aetion. | By
the narrow margin of 5-l the Supreme Court approved the bliockade as
a legitimats exercise of the President's power to suppress insur-
rection. Justices Samuel Nelson, John Catron, Nathan Clifford, and
Chief Justice Taney agreed with their brethren on the legality of the
blockade, but they did so only because of Congressional authorization
which had taken place on July i3, 186L. In other wordes, no war had
existed within the meaning of the law of nations prior to this time,
and, if the law of nations served as the standard, the President!'s
actions were iilegal. This liberal interpretation of presidentiél
powsr seemed to augur of judicial asquiescence in powerful executive
leadership.

The problem of raising an army had only been temporarily solved
by the President's call for volunteers. On March 3, 1863. Congress
enacted the firsf congceription law in American history. The consti-
tutionality of the law was argued, but never before the Supreme Court.
Privately, Chief Justice Taney expressed doubts as to its validity
and wrote an wnpublished opinion giving his views.s L

The suspension of certain individual rights in wartime is usually:

| acco@anied by efforts to embroil the courts in clashes with military
officials., The Civil War was unique in that the battlefield was
within the shadow of Washington. Constantly changing military demands

Shnanm]', Pe 27’4 .
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placed heavy stress on civil-miiitary relations. The use of miiltary
tribunals to try civitians evoked criticism, but there was no judicial
interference untii the war ended. In many areas martial law and civil

law coexlisted. Professor James G. Randall has noted:
. -

Perhaps the typicel use of military commissions at

the time of the Civil War was for the punishment of

offenses coming broadly under the military code when

committed by c%vi.l.ians in regions hostiie to the

United States.>>
Clement Vallandigham, a demooratic congressman from Ohio, helped gain
notoriety for himself and for the whole question of military-civil '
Jurisdiction in the early days of the war. The congressman was per-
tiocularly vocal in his opposition to the Lincoln administration.
Vallandigham, on one occasion, declared that "the present war was a
wicked, cruel and unnecessary war, one not waéed for the preservation
of the Union, but for the purpose of crushing our liberty and to

6

erect a despotism._"s These comments and other equally inflammatory
resulted in Va.llandigham's arrest by miiitary officials. Subsequfantly
he was tried and convicted before a military commission, and the
sentence prescribed incarceration for the duration of the war. Val-
"landigham contended that he had been illegally detained and illegally

tried. . Moreover, the commission had lacked jurisdiction.5! The eivil

- -

551b1d., pe 175

56811791‘, Pe .Lh7.

57E__J_= parte Vallandigham, L Wall. 243 (186}).
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courts refused to intervene, and the Supreme Court disposed of the
request for 3 writ of habeas corpus by pleading lack of jurisdiction.
lincoin later allowed Vallandigham to be freed, and he was exiled to
the Confederacy. Eventually he spent a period of time in Canada
before he was allowed to return to Ohio. His later criticisms of the
war were for the most part ignored.58

By far the most significant case ‘involving the extent of juris-
diction posgessed by military tribunals reached the Court after the
termination of hostilities.59 The much heralded Milligan decision is
noteworthy for two reasons. First, it represents the attempt by the
Court to establish a clear demarcation between military and eivil
authority in time of war. Secondly, it marks a resurgence of judicial
activism in the area of national security after a period of quiescence
during the war. The facts of the case are theses Lambdin P, Milli-
gan, a civilian resident of Indiana, was arrested and tried before a
nilitary tribunal on charges of conspiracy against the United States.
Conviction was obtained and the verdict was a sentence of death.
Basieally, Milligan contended that, as a civilian, trial by military
commission was unauthorized and violative of his constitutional rights.
He further asserted that, since the civil courts were open and oper-
ating in Indians at the time of his ariéat, they constituted the

appropriate agency for hearing his case. His petition for a writ of

8
5 Haines and Sherwood, p. L487. .

5%8x parte Mirligan, L Wall. 2 (1866).
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habeas corpus was argued before the Supreme Court upon certification %

1

from the Glreuwit Court. Justice David Davis phrased the central

issue in this way:

The controiling question in the case is this. Upon
the facts stated in Milligan's petition and the ex-
hibits filed, had the mititary commission mentioned |
in it jurisdiction lLegally to try and sentence him,

B U,

Jurisdiction would depend on the presence of martial ilaw in Indiana,

and its validity, and also on whether Congress had authorized, or

{

could authorize, trials of this type before military commissions. The? ‘

£
Court submitted that civil courts were operating unimpaired at the
time of Milligan's arrest, and they rejected the contention that

martial law provided justification. Davis asserted:

! Martial law cannot arise from a threatened invasion,
The necessity must be actual and present; the invasion
real, such as effectually closeg the courts and de-

poses the civil administration.OL N

|
|

% Then followed the most pronounced statement of judicial abgolutism

| to issue from the Court during this period. "Martial rule can never
! .

| exigt where the Courts are open, and in the proper and uncbstructed
exercise of their jurisdictions"®? Miiligan had, therefore, been ,

i 1liegally tried. On this point the Court was unanimous. Four

6OIbido, Pe 118,

m———

1pid., pe 127,

627pid.

“
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Justices, however, were reluctant to subscribe tc the far'-reaching
atatemants of the majority. While conceding the lack of congressional
authorigation for this particular trial, they did not believe that
Congress was foreclosed from taking sush a step "in what states or
districts such great and imminent public danger exists as justifies
the authorigation of military tribunals."63 To the minority the fact
that the courts were open and operating di& not remove this power
from Congress. The remarkable aspest of the majority opinion was its
willingess to assert such a broad doctirine when the case vould have
been decided on the very narrow grounds selected by the minority.
One can surmise the reasons: a zealous desire to establish firmiy
individual liberty in time of war, and perhaps the calmer atmosphere
prevailing now *'h%t the threat to the nation's security had been
removed., Those who hold to the iatter opinién sometimes cite the
similarities in the Vallandigham and Milligan cases, and suggest that
the time element is the main distinction. The former was decided
during the war, the latter afterwards.éh
Except for the Milligan decision, there is little evidence to
support the thesis of an active judiciary during the Civii War, at
least insofar as the Supreme Court was called upon to review questions.
| relating 10 national security. Perhaps it is even failacious to sug- ;

gest that the Court truly established a defined role vis-s-vis the

*mbid., p. U0,
6%1d‘11, Pe 176,
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political branches of the government. Yet the absence of judicial
review is iikely to cnhance the dsveiopment of a strong and viable
conception of the powers of the national government in times of
stress,

At the end of the CGivil War sectional disputes were mostiy
forgotten, and the Court turned its attention to the application of a
peacetime constitution to an expanding federal government and economy.
The war powsrs were largely unnoticed in the glare of other judlcial
controversies. The Spanish-American conflict of the closing years
of the century was so brief that its impact was hardly felt. It
produced no further amplification of the powers of the government
with respect to national security.

World War I. The First World War presented the Supreme Court
with a new conception of war and manifold problems of mationa} security
For the first time in American history the nation was involved in a

- major global conflict requiring the full utitization of its hm and
economic resources. The impact of war was not isolated to the battle-
field, but extended to almost all segménts of American Life. Two
distinct dimensions were added to the powers claimed by the federal

- government -~ economic mobilization and governmental regulation,
combined with legislative curtaiiment of individual liberty. The
problems may have been different from those confronting the Lincoln

~ administration, but in most respects the justifications were similar,
necessity, successful prosecution of the war, and a flexible inter-

- pretation of the Constitution. And circumstances inevitably dictated
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Judiem pronouncement on the validity of governmental measures.

AU least one issue from the Civili War period remained unreso.l.véd;‘
it concerned the constitutionality of conscription. On May 18, 1917.
the Congress passed the Selective Service Act.®> ALL men between the
ages of twenty-one and thirty were to be registered and classified
for military service. Despite the constitutional objections raised,
a wnanimous Court, speaking through Chief Justice Edward D. White,
upheld the A.ci'..é6 Article I, Section 8 gave Congress the power to
raise an Army, and the Court would not deny that branch the means for
implementation of that pwer.67 ‘Thus Congress was free to use appro-
priate means for raising an army and to make rules and regulations
for the control and welfare of the armed services, even to the extent
of suppressing houses c;f prostitution in the vicinity of army
camps.68 It also comprehended conseription for foreign service.69

At least three pleces of legislation indicated the scope of

govermeental control of the wartime economy. The Lever Act of August

65140 Stat. 76 (1917).
66§elective Draft Law Cases, 2L5 U.S. 366 (1917).

67Tbree main arguments were used by those who attacked the consti- .
* tutionality of the draft laws. (1) The law interfered materially
- with the State's control over its militia. (2) The legislation
. infringed freedom of religion. (3) The Act violated the Thirteenth
Amendnent's bar against involuntary servitude. All three contentions
were dismissed by the Supreme Court.

S8yokiniey v. United States, 2L9 U.S. 397 (1919).

690x ve Wood, 247 U.5. 3 (1918).
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10, 1917 gave the President authority to take steps to preserve
food and coal supplies for the war effort.7o Among other things the
chief executive was empowered to regulate distribution and to fix
prices. The Act forbade the use of foodstuffs in the manufacture of
distilled liquor. On October 6, 1917 the Trading-with-the-Enemy Act
vested authority in the President to estabiish embargoés on imports,
set up a system of censorship on information passing to foreign
countries, and created the Office of Atien Property Custodian.7l
Finally, the President was granted discretionary powers to take
posgsesgion of any transportation system deemed essential to the
national security.72
On December 26, 1917 President Woodrow Wilson, by executive
proclamation, took control of the railiroads, telephones, and tele-
graph lines, and water systems of transportation.73 Operation of the
railroads was placed in the hands of g director general, and suitable
compensation to the railroads was to be provided, Similarly, control
over telephone and telegraph lines was vested in the Postmaster
General. Both officials could determine rates. The constitutionality
of these various acts was accepted by the Supreme Court with only

slight elaboration. It was contended that the exercise of the war

7°ho Stat. 276 (1917).
™10 stat. b1 (2917).
7239 Stat. 645 (19L6).
)0 stat. 1733 (2917).
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powersg justified government operation of the railroads. Suech contros
extended to the regulation of intrastate as well as interstate rates,
state objections to the contrary notwi.\‘.hs‘l;and.’a.ng.7,4 Chief Justice
White found arguments of federalism of small value in affirming the
powers of the federal government in this field. "The complete and
undivided character of the war power of the United States is not
disputable,“7S the jurist remarked. The same was true of the regula-
tion of intrastate telephone rates.76
The Court, on other occasions, sustained the validity of measures

infringing property rights. Prohibition on the produetion of intoxi-

cating liquors was upheld in Hamilton v. Kentucky Diatilleries.77

During the same term the Court refused to contest the power of Con-

gress to extend this prohibition to the manufacture and sale of non-

78

intoxicants. In Bleck v. Hirsh,79 Justice Oliver Wendell Holmes,

speaking for the Court, swept aside conatitutional objections to a

syatem‘of rent control established by federal law. In none of the

7“Northern Pacific Railroad v. North Dakota, éSO U.S. 135 (1919).

7€7hNorthern;Lh9.

76anbta Central Telephone Company v. State of North Dakota, 250

U.S. 18]y (1919); Kansas v. Burleson, 250 U.S. 188 (1919); Burleson V.
Demey, 250 U.S. 191 (1919); Macleod v. New England Telephone and
Telegraph Company, 250 U.S. 195 (1949).

951 1.8, W6 (1919).
78Jacob Ruppert v. Caffey, 251 U.S, 26k (1919).

P56 v.5. 135 (1921).
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' cases already cited did the Court impair, or attempt to impalr, the
operations of the President end Congress. Many opinions were brief, |
and constitutional issues were disposed of with dispateh. Economic
interests, ordinarily the recipient of special judicial protection,
were forced to surrender their privileged position in response to
~ paramount national interests. That a predominantly conservative
. Court could sanction these unusual invasions of property rights is
convinocing evidence of the elasticity of the war powers.

| In the years following World War I a series of cases came to the
| Court involving the Esplonage Act.so This measure had been passed by :
| Congress in 1917 to curb the use of non-conformist free speech which
 interfered with the prosecution of the war, or materially harmed the
‘; morale of the nation's fighting forces. In scope this law placed
| stringent limitationé on freedom of expression and touched upon one
 of the basic guarantees of human liberty found in the American Con-
- stitution. Three types of speech were proscribed under the terms of
‘the Espionage Act -~ statements false in nature that interfered with
. military or naval operations; efforts to encourage insubordination,
disloyalty, or refusal of military service; and any attempt to inter-
fere in programs of enlisiment or recruitment. The Sedition Act, ]
passed in 1918, went even further by making it unlaufu.l. to uﬁter
'? "disloyal, profane, scurrilous, or abusive langvage® about the Ameri-
can Constitution, flag, military forces, or in any ﬁay to urge the

8040 stat. 217.(1927). g
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curtailment of production.8! The tegislation was not unlike the :

i

. earlier Alien and Sedition Acts of the Adams' adminigtration. Govern-%

mental officisls were thus clothed with powef to restrict statements

" considered dstrimental to national security.

~ a few months after the war ended.

Judicial affirmation of the validity of the Espionage Act came

82 Justice Holmes spoke for a

unanimous Court and sustained the conviction of Schenck and others

~ for printing pamphlets purposefully intended to incite insubording-

~ tion in the military forces and obstruct recruitment and enlistment.

. In gssessing the extent of controi over speech that the government

| may legitimately exercise under its powers to protect the nation,

i

!
}

i
|
1
{

Apparently the Court was willing to admit congressional power to

Holmes fashioned the "clear and presesnt danger test."

The question in every case is whether the words used
are used in such circumstances and are of such a nature
as to create a clesr and present danger that they will
bring about the substantive evils that Congress has a
right to prevent. It is a question of proximity and
degree. When a nation is at war, many things that might
be said in time of peace are such a hindrance to its
effort that their utterance will not be endured so long
as men fight, and that no Court could sggard them as
protected by any constitutional right.

. regulate speech while arrogating to itself the right to determine

8]‘ho Stat. 533 (1918).

BZSchenck ve United st..uﬂ, 2‘&9 U.Se h7 (1918)0 _ |

831p1d., po 52.
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when individual violations reached or stepped over the line of
~ "clear and present danger." Holmes had coined a phrase, but he had
not provided a formula for the determination of what constituted

"clear and present danger." A week later in Debs v. United States,ﬂh :

speech was again held to be in violation of the Espionage Act. Sub-

sequent decisions of the Supreme Court invariably held for the govern-
ment and against the individual. The "clear and present danger" test !
was largely ignored over the dissenis of Holmes and Louis Brandéis in

. 8
favor of a less rigid formula in behalf of the government. 5

While the Suprems Court expanded its modus operandi during World

War I, it was largely in the cases it accepted for review. The

inoresse in the centralization of power in the hands of the rresident |

~ and Congress went unchecked. During the war itself the judiciary had

no opportunity for aeting on the unprecedented growth of governmental

power. In those cases decided after the war, an acquiescent Court

gave carte blanche to many of the programs instituted during the

~ conflict. Professor Clinton Rossiter has described the post;war
~ decisions:
In a number of other decisions after the war a lati-

tudinarian conception of the Constitution-at-war was
‘manifested, and in no case did the Court intimate

Blsyo v.s. 211 (1918).

aslbnms ve United States, 250 U.S. 616 (1919); Schaefer v. United
1 St;tos, 251 U.ST 88 (1919); Pierce v. United States, 252 U.S.
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© that the tremendous wartime delegations of power |

% had been unconstitutional.86 .

’ |

Summary. On the eve of the outbreak of World War II the weight !

. of judicial precedent furnished the political branches of government ;

virtually uniimited powers to cope with threats to the national !

security. Judicial interpretation refused to disallow the rule of |

' law or to waive the Constitution as an instrument for war as well as |
i for peacé. But it was ménifestly evideﬁt that self-preservation

called into being the preponderance of the nation's resources; and

permitted unusual and unprecedented governmental authority. These
resources were to be adapted with the greatest amount of flexibility,
and the discretionary powers of the federal government were not
insubsgtantial.

It was not strange, therefore, that the Supreme Court failed to
construct a systematic conception of nationai security. The Court
doubtiess saw its role as the conservator of the Constitution. But
it was a Constitution broadly conceived, and, therefore, purposely to

. be broadly construed, especially in cases involving national security.?
~ In retrospect, the character of decisions issuing from the Court were
3 not infrequently cclored by the gravity of the situation confronting
. the nation. Its task was made no easier by its Lack of intimaté par-
ticipation in policy making, and the ubiquitous restraints incorpo-

rated in the Constitution of a democratic society.

; 86011nton Rossiter, Constitutional Dictatorship (Princeton,
. Princeton University Press, 19L8), pe 25L.
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CHAPTER II

PROPERTY RIGHTS

Perhaps the most significant change in warfare in the last fifty
years has been the total involvement of the nation in all aspects of
the struggle for national security. Total war in the twentieth
century demands the utilization of the full resources of the nation,
human and economic, in the name of national security. Rapid ad-
vances in technology and scientific aschievement have uniteased new
weapons of mass destruction. Mobiligzing the domestic economy for
total war has resulted in new stresses and strains on private proper-
ty. Since 1940 the federal government has insugurated extensive pro-
grams of economic mobilization. These comprehensive and detailed
regulations have inevitably impinged on private interests and em-
broiled the Supreme Court in the task of reconciling property rights
with national security.

The institution of private ;roperty has historically been the
recipient of special judieial protection. During the first three

_decades of the twentieth century, government efforts at regulating
property in the public interest were repeatedly frustrated by the

Judiciary. A conservative Court used such devices as "businesses

34
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ai‘fe;':ted with a public interest™ and "iiberty of contract" to
emasculate key economlc legislation. By 1937, however, internal and
external pressures on the Court had culminated in a more flexible
judicial philosophy and marked the end of judiecial interference in
governmental economic policy. |

Thus, in many respects the judicial battles of the 1930's had
resolved constitutional questions concsrning property rights; New
assaults on economic interests after 1940 were made in a climate of
Judicial flexibdlity and combined with the overriding emergency of
World War II, it could hardly be expected that the Supreme Court
would offer serious or sustained objectiovns to governmental policy.
Congress and the Presidént moved with harmony and dispatch to enact
and implement programs for civilian mobilisation. Yet, even in war,
litigation commences with the promulgation of programs curtailing
property rights. The constitutional protection of property is not
absolute, and emergencies, of whatever character, permit of iimita-

tions in the public interest.3

262 U.5. 522 (1923)3 Lyson v, Banton, 273 U.S. L1B (1927); New State
Ice Company v. Liebmann, 285 U.S, 262 (1932). This doctrine was dis-
carded by the Court in Nebbia v. New York, 291 U.S. 502 (193L).

zl.ochner v. New York, 198 U.S. 45 (1904); Adkins v. Children's
HospItal, 261 U.S. 587"('1922). Compare West Coast Hotel Company v.
Parish, 306 U.S. 379 (1937), which overruled the Adkins decision, and
eliminated "liberty of contract."

3F':I.ft'.h Amendment, Fourteenth Amendment: "No person shall be de-
prived of life, liberty or property without due process of law."
Also the Fifth Amendment, "Nor shall private property be taken for
public use, without just compensation.”

Yoharies Woifs ?%Zm v, Court of Industrial Relations,
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National security implies more than mititary mobiiization. As
Justice Wiley Rutledge remarked:

We cannot now, as always heretbfore, meet war with

only military mobiitization. Civilian as well as

soldier is mobilized, and must be. Farm, factory,

shop, ship and all of significant civiiian life has

become as egsentisl to fighting as Army and Navy.

The old unaffected or little affected areas and regions

of civilian activity have gone.
As broad as governmental power is whem dealing with the economy, it
is not uniimited. Programs were devised so as to retain as much

individual freedom as was consistent with wartime needs. Numerous

cases came to the Supreme Court, some embodying major constitutional

' questions, others presenting minor procedural matuters. It should be

noted at the outset that large segments of the government's programs

passed without Court review. Judicial pronouncements were confined

. o a few significant issues, and to much else that must be regarded

§ as trivial insofar as it related to a basic interpretation of

' national security. Discussion will be restricted to the role the

Court played, thereby omitting from consideration the programs and

36

policies that did not elicit controversies reaching the Supreme Court.

Price Control. War tends to accelerate prices, and, unless

' checked, their indiscriminate rise can result in inflation. During

i
{

' World War I no statutory authority had existed to permit the

hW’i.Ley Be Rutledge, "A Symposium on Constitutional Rights in War
Time," Iowa Law Review, 29 (19LL), 380.
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establishment of price controls, although voluntary agreements were
concluded, and the threat of indirect sanctions eventuated in
moderately successful price eontro.l..S In 1941 President Frankiin D.
Roosevelt, in 3 message to Congress, stressed the harmful effects of
inflation in wartime. He requested the passage of legislation
enabling the government to control prices, fix rents, and allocate
scarce materials.6 On January 30, 1942. Congress enacted the

Emergency Price Control Act.7

The price adminigtrator was authorized
to fix maximum prices "as in his judgmenit will be generaily fair and
equitable and will efféctuate the purposes of the Act°"8 A similar
authority was given to establish rent regulation8.9 Legal sanctions
were incorporated in the Act in the event that violations of price
and rent regulations occurred. Realizing that a program that would
make such extensive inroads into property rights wouid produce fre-
quent complaints, Congress formulated a system of administrative
review. Once a price regulation was announced, interested parties

were permitted to file protests with the Office of Price Administra-

tion. It was incumbent on the administrator to weigh the complaint,

" 5“Aréxerican Economic Mobilization," Harvard Law Review, 55 (194l
2), L2.

6H. R. Rep. No. 1409, 77th Congress lst Session (1941).
756 stat. 23 (1942).
BSection 2(a).

9Section 2(b). "The administrator may by regulation or order es-
tablish such waximum rent or maximm rents for such accommodations as
in his judgment will be generally fair and equitable."
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including the evidence that was introduced seeking to overturn the
regulation. If the price adminisirator acted adversely, the ciaimant
could seek further review. The Emergency Court of Appeals was vested
with exclusive jurisdiction to hear complaints rejected by the price
administrator. After the Emergency Court of Appeals only the Supreme
Court remained. Federal distriect courts were permitted to intervene
in the process only to the extent of enforcing compliance with price
regulations. Congress expressly withdrew the Court's jurisdiction to
enjoin enforcement of price regulations.

0

In Wckerty v, Phillipsl the Court gave its approval to this

provision., Chief Justice Harlan F. Stone observed that "there is
nothing in the Constitution which requires Congress to confer equity
jurisdiction on any particular federal court."ll The law did not,
however, preclude the Supreme Court from detefmining "whether any
regulation, order, or price schedule promulgated undef the Act is not
in accordance with law, or is arbitrary or oapricious."lz The con-

stitutionality of price control was established in Yakus v. United

States.lB The petitioners had been convicted of selling besf above
~ the maximum prices prescribed. During their trial in the district
~ court they sought to introduce evidence pertaining to the validity of

10319 0.5. 182 (1942).
llIbid., p. 187,
lzIbid., Pe 189.

L3501 v.s. b1k (2903).
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!

the regulation, but such evidence was excluded. Before the Supreme
|
Court the petitvioners assailed the price control program on several |
S
grounds. First, it invoived an unconstitutional delegation of legis-

lative power. Secondly, petitioners questioned whether Section 20l(d)!

of the Act was meant to prevent the introduction of evidence relevant

to determining the validity of price regulations in criminal prose=- 1
cutions for their violation. If such were true the petitioners -
argued that this interpretation constituted a violation of the Sixth %
Amendment and worked "an unconstitutional legislative interference i

with the judiecial pcuer."lh Finally, petitioners asserted that the

mode of administrative and judicial review failed to meet the demands

of due process of law.
ALl of these contentions were rejected. Significantly, the

power of Congress to set commodity prices as an incident of the war

powers was accepted by all the justices. OnLy with respect to the
procedures in the 1942 Act was there ‘disagreement. The Court was of
the opinion that sufficient standards had been devised by Congress

to avoid an unconstitutional delegation of legislative power:

Only if we could say that there is an absence of

standards for the guidance of the adminigtrator's action,

8o that it would be impossible in a proper proceeding to
ascertain whether the will of Congress has been obeyed,
would we be Justified in overriding its choice of means )
for effecting its declared purpose of preventing inflation.ls

Lrpid,, p. L18.
B1hid., pe 426

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



The Court viewed the exclusion of evidence relating to the validity
of price regulations as a proper construction of the Act and within
the constitutional power of Congress to control the jurisdiction of
inferior courts. The administrative review satisfied the standards
of due process so long as fair hearings were conducted. The pro=
hibition of injunctive mlief did not constitute an impairment of
due process:

Where an‘injunction is asked which will adversely

affect a public interest for whose impairment, even

temporarily, an injunction bond cannot compensate, the

Court may in the public interest withhold relief until

a final determination of the rights of the parties,

though the postponement may be burdensome to the
laintiff,16

Justice Owen Roberts dissented, as did Justice Rutledge, joined by

Justice Frank Murphy. The latter two denounced the doctrine that
courts must enforce regulations without the corresponding authority
to inquire into their validity. They maintained:

If in one case Congress thus can withdraw the

validity of the regulations on which the charge is

based, it can do so for other cases unless limitations
are pointed out clearly and specifically.l?

Thus, Congress's program to prevent wartime inflation passed the

Supreme Court unscathed. The regulation of prices as a constitutional

: power was accepted by a unanimous Court; in fact, it received only

197b1d,, p. LLoO.

————

1TIbid., p. 483,
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scant attention. The points raised by the dissenting justices con-
cerning procedurel defects in the law did not wnduly concern the
majority. Msasured by standards of inconvenience, the whole Act
placed burdens on individuals and necessitated certain obvious
economic sacrifices. Procedural standards may have been more in-
flexible than is usually the case, but the majority accepted the
unusual conditions that warranted this action.

The disposition of constitutional issues concerning price con-
trol settled the power of the national government to take appropriate
action to prevent an inflationary rise in prices. The application of
the statute in response to individual circumstances aecounted for
additional litigation before the Court. The demands of a federal
system confronted the judiciary with two levels of price control and
their rela£ionship. The states on occasion instituted price ceilings
as a cpncomitant of the states' police powers. When price ceilings
affected sales to the national govermment, the matfer of burden on
the latter became a question of importance. In 1943 the Court upheld
a Pennsylvania regulation of prices for the sale of milk to the
United States goverrment within the territorial limits of Pennsyl-
vania.*® The same day the Court invalidated a similar Galifornia
regulation applied to sales to a military installation under the

Jurisdiction of the United States.l9 The distinguishing point in the

ggivania Dairies v. Milk Control Commission of Pennsylvania,
318 U8, —

(1952Y.
Ypgcific Coast Dairy v. De
o Department of iculture of California
318 U".'s'. 583 ( 1512 2). = - ’
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Mtﬁévééses feéted on the presence in one and absence in the other ofv

- the exclusive jurisdiction of the United States; yet in both cases

. the Court recognized the authority of Congress to modify this pro-
cedure to fit whatever pattern it deemed advisable. Thus, there was
no incompatibility between state and federal regulations so Long as

- the former avoided extension of these controls to areas under the
exclusive jurisdiction of the United States. State immunity from

federal price controls was not permissible according to the Court's

reading of the Emergency Price Control Act. This act referred to the |

regulation of the price of commodities sold by "any person." With
only Justice William Douglias dissenting, the Court construed this
phrase to apply to sales by a statezo or county,zlthe provisions of
the state constitution in the former to the contrary notwithstanding.
The Court merely pointed to its Yakus decision in rejecting claims
of unconstitutionality.

Even at the federal level disputes arose concerning price regu-
lations. Specifically, the Price Control Act of L9L2 had exempted
common carriers and public utilities from regulation by the price
administrator. The judiciary asserted that it was Congress's intent
to exclude rate regulations by the wartime agency, since existing
machinery was already present for such regulation. Consequently,

when the price administrator sought to regulate the prices of a

2OCase Ve Bowles, 327 U.S. 92 (1945).

2 ulbert vo Twin Falls County, 327 U.S. 103 (1945).
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warehouse declared by state law to be a public utility, the Court
accepted the state's determination, and denied the authority of the
price administrator to interiene.22 A new dimension was added to the
question of rate regulation by the passage of the Inflation Control
Act of 19h2.23 Under its terms no rate increases could be made with-
out thirty days prior notice to the President in order to permit
govermmental intervention in the case. Subsequently, the price
adminigtrator challenged rate increases for a gas light company
before the Public Utilities Commission. The latter held a new hear-
ing, but rejected the administrator's arguments against the advis-
ability of the rate increases. The Supreme Court found that a fair
hearing had been conducted, and because the regulation of rates was
not within the province of the Cffice of Price Administration, the
rates were allowed to stand.gh Two months later the Court sustained
another inorease in rates granted to common carriers.25 Again the
majority rejected the contention that there was an absence of a fair
hearing. Concerning the assertion by the govermment that the Inter-
state Commerce Commission had failed to take proper notice of the
views of the price administrator regarding possible inflationary
effects of higher rates, Justice Robert Jackson observed:

22Davies Warehouse Company v. Bowles, 321 U.S. 1kl (1943).

2356 stat. 765 (1942).
2“V1mion 7o Washington Gas Light Company, 321 U.S. 489 (1943).
251.0.6. v. Jersey City, 322 U.S. 503 (1943).
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The decision of such a matter by the Commission is |
clearly not reviewable by a court because it thinks i
differentliy of the welght that should be aecorded to
some factors in relation to others.

; The Supreme Court also had to review specific regulations arisg-
ing out of various situations ealling for Court interpretation. The
practices were numerous and involved a diversity of problems. For
example, a common practice of price fixing was to base a price regu-
i lation on a specific period. Subsequent ceiling prices would cor-

respond with the highest price charged during the base period. The

- Court ruled that the highest price charged meant the price of com-
- modities delivered -- not a price contracted for goods not deliv-

| er8d027

Frequently, to avoid price control, retailers would resort
to what is known as combination sales. This practice involves
attaching two or more products and requiring the purchaser to accept
both items in order to gain either. The Price ControL Act forbade

| such procedures where the secondary products were worthless. When theé
secondary products had value, the Court reversed a conviction based on?

j the use of combination sales.28 One criterion for fixing prices was tﬁ

rely on standardization when determined necessary.29 This particular

" 2ny4., p. 522, |
27Bowles v. Seminole Rock and Sand Company, 325 U.S. 561 (194l).

28Kraus Brothers v. United States, 327 U.S. 614 (1945).

29

Thomas Paper Stock Company v. Porter, 328 U.S. 50 (1945).
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litigation invoived a suit for treble damages for the sale of waste
peper during the period July 16, L943. to September L1, 1943. On
that date standardiszation had been declared the only feasible method
of price regulation. The Court, in dealing with another case con-
cerning waste paper, found that the evidence was sufficient to sus-
tain a lower court conviction growing out of a charge of upgrading
waste paper to secure added financial gain.3o

The time element evol;cod disputes relating to price regulation.
The Court held that the revocation of a maximum price ceiling did not
precluda an indictment for violation of the regulation while it was
in force.>! In a similar action the Court ruled that the right of
protest was not restricted to price schedules that were currently in
effect.32 This decision came subsequent to a 194l amendment to the
Price Control Act that abrogated the time limit on protests against
price :regu.l.a.i‘.:i.ons.33 Simultaneousiy, the Court denied that permis-
sion to file a complaint in the Emergency Court oi‘ Appeals after an
earlier denial rendered the ecase moot.Bh

The Price Control Act permitted the price administrator to seek

an injupction against persons guilty of violating price regu.Lations.B 5

united States v. Bruno, 329 U.S. 207 (19L6).

3Ltnited States v. Hark, 320 U.S. 531 (1943).

325tah Junk Gompeny v. Porter, 328 U.S. 39 (1945).
Bgtabiiisation Act of 19kk, 58 Stat. 632, Sec. 106 (19kk).
011108 v, Porter, 328 U.S. 46 (1945).

358ec. 205 (a).
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A Washington department store unwittingly charged prices in excess
of maximum price schedules. On discovering its error, the store
rectified the situation, but, because of the compiexities of the
price regulations and the size of the store, several violations
occurred. In reversing the Court of Appeals! affirmation of the
price administrator's complaint, the Court contended that the exer-
cise of the equity power was not mandatory, and the Courts could use
some discretion.36

Various miscellaneous issues have required judicial clarifica-
tion. The Court has upheld the authority of the price administrator
to delegate authority to district directors to issue subpoenas,37
and has sustained the right of the President to substitute the United
States as the plaintiff in actions relating to the violations of
price controls.38 No immunity results from prosecutions based on
information obtained from records kept in compiiance with the Act of
1942,% but the high tribunal has allowed the claim of immmnity from
prosecution based on testimony given before the Office of Price

Administration.uo

36Hecht Company v. Bowles, 321 U.S. 321 (1943).

37Fleming v. Mohawk Company, 331 U.S. 111 (19L5).

38United.states v. Allied 0il Corporation, 3Ll U.S. 1(1950).

3 Shapiro v. United States, 335 U.5. 1 (1947); United States v.
Hoffman, 335 U.S. 77 (LSL7). :

Y0gith ve United States, 337 U.S. 137 (1948).
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Rationing. An essential feature of the government's program
of cconcmic mobilization included the allocation of scarce materials,
more commonly known as rationing. The Second War Powers Act con-
tained provision for allocation with authority vested in the Presi-
dent.bl Subsequently, the chief executive delegated these duties to
the Office of Price Administration. General policy was dictated by
this agency)>wﬁile execution was carried out at the local levels
through rationing boards appointed by the governors of the respective

k2 The power of gllocation carried with it the authority of

gtates,
suspension, This procedure stipulated that individuals guilty of the
infractions of rationing regulations might be prohibited from any
future right to use, sell or dispose of rationed products. The power
of suspension was challenged before the Court, but eight justices
"agsertad that the authority to issue suspension orders was granted in
the Second War Powers Act.h3 Even though the constifutionality of
this all6cation program was left undetermined, nothing can be inferred
froﬁ.thé‘;pinion to cast doubt on its validity.

Rent Control.' At the same time that it instituted a program of
price control, Congress also provided for the regulation of rents.

In substance the procedures for controlling rents resembled those

provided for price control. The scarcity of housing, together with

bleg stat. 178 (Lok2).

thauben Oppenheim, "The War Price and Rationing Boards An Experi-
ment in Decentralization,® Columbia Law Review, 43 (1943), L51. ;

431, P. Steuart and Brothers, Inc. v. Bowles, 322 U.S. 398 (1943). |
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et

the inflationary effects of unregulated rents, made federal control

imperative. Ih Bowles V. Willinghamhb the Supreme Court sustained

i
¥
!

the validity of the rent provisions of the price control act. The ;
respondent in the instant case had obtained a temporary stay of
federal rent regulations in a state court. Thereupon, the price ad-
ministrator intervened in the federal district court. The Latter
invalidated that portion of the Price Control Act dealing with rent

control, and the case was appealed to the Supreme Court. With

Justice Roberts dissenting, the Court rejected the contention that the

idistrict court lacked jurisdicticn to stay state court proceedings in
}which laws of the United States were involved. The high tribunal
| reasoned that the challenged provisions did not result in an uncon- i

stitutional delegation of legislative power. "Congress does not

abdicate its functions when it describes what job must be done, who

must do it, and what is the scope of his authority."hS As in the
' Yakus case, the cstablishment of administrative review after the i

;issuance of regulations conformed with due process:
| |
! Where Congreas has provided for judicial review after

| the regulations or orders have been made effective, it

has done ﬁll that due process under the war emergency
requirese. 6

| . _
jJustice Rutledge concurred but expressed concern that district courts

b3y y.s. 503 (1943).
Wrbid., po 515,

b1p14., pe 5214
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migﬁt be compelied to authorize sanctions to legislative and édmiﬁis-I
trative commands regardless of their constitutionality. Justice
Roberts considered the whole program deficient as an unconstitutional
delegation of Legislative power. He remarked, "It is plain that this
Act creates personal governmsnt by a petty tyraﬁt instead of govern-
ment by Law.“w

Federal district court jurisdiction with respect to the imple-
menvation of rent controls required Supreme Court clarification in

several instances. In Porter v. Leehe

the high tribunal upheid the
right of a district court to grant stays affecting ataté court
proceedings. A state judgment for eviction had been obtained in
contravention of rent control regutations. On the same day the Court
reaffirmed district court jmsdiction.h? The respondents here relied
on Section 265 of the Judicial Code, which prohibited federal court
stays of proceedings commenced in state courts. A unsnimous Court
congtrued Section 205 of the Emergency Price Control Act as a legis-
lative amendment to the judicial code granting exceptions under these

- circumstances. Following the expiratiocn of rent controls in 1947, the
Court, citing its Yakus decision, held that district court review of

rent orders was precluded by COngress.so The Emergency Court of

h7Ibid.’ Pe 5370

48508 1.5, 246 (19L8).
W porter v. Dicken, 328 U.S. 252 (1945).

SowOOdﬂ Ve Hills’ 33‘4 U.Se 211 (l9h7)0
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Appeals retained "jurisdiction to review rent orders issued under

the Priceo Control~ﬂct by means of the protest and complaint procedure
of Section 203(a) and Zoh(a)."SL However, the federal courts did
poasess the power to grant restitution in cases of overcharges of
rent as a part of its equitable ,jurisdiction.52

Subsequent to the termination of rent controls on June 30, L946,

but prior to the effective date of extension on July 25, 1946, certain
landlords obteined a state couri judgment in eviction proceedings.

The extension act of July 25, 1946, contained a section making its
provisions retroactive to June 30, 1946. A district court declared

this section unconstitutional. The controversy reached the Supreme

Court in Fleming v. Rhodus.s3 Eight justices were in agreement that

" the lower court deeision should be reversed. Their contention was
that "federal regulation of future action based on rights previously
acquired by the person regulated is not prohibited by the Constitu-
tion,nob

Procedural aspects of rent control have accounted for additional
Court pronouncements. Tenants within the meaning of rent Legisla-

tion are "subject to" orders and hence may file a protest with the

Sllbid., Pe 217.

52Pbrter V. Warner Holding G 328 U.Se 395 (1945); United
States v. Moore, 3,40 UeSe 6L 1950).

53

331 Ue.Se 100 (19L6).
*rba., po 107,
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price sdministrator.’® The judiciary has maintained that the Statute
of Limitations "began to run on the date that a duty to refund was
breached."56 Finally, the highest tribunal ruled that rent regula-
tion promﬁlgated for the District of Columbia did not apply to the
United Siates, the landlord of government-owned defense housing.S 7
Does the termination of hostilities bring to an end the exercise
of the war powers as a basis of legislation? At least one district
court, in thinking sco, invalidated rent regulations enacted subsge-

quent to the end of actual fighting. In Woods v. M:LI.lcsr5 6 the Court

reverged this holding, and contended that conditions created by the
war could be dealt with through the war powers, even though hostili-
ties had ceased, or, as the Court phrased it, "to treat all the
wounds which war inflicts on our society."59 This reasoning dis-
~ turbed Justice Jackson, even though he concurred in the Court's de-
cision: "I cannot accept the argument that war powers last as long
“as the effects and consequences of war, for if so they are permanent -
a8 permanent as war do.ab'as."60 The only safeguard suggested by the

Court was to suppose that Congress would rely on its constitutional

55Pa.rker ve Fleming, 329 U.S. 531 (1946).
56WOods v. Stone, 333 U.S. 472, 478 (1947).
57
58

59;_”;(1., Po ]Jdlo

6°Imd., pe LUT.

United States v. Wittek, 337 U.S. 346 (1948).

333 U.S. 138 (1947).
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responsibitities. The extreme judici;iwééif:rééfféisf>éﬁinc;é i;ﬁﬂhwm?
this opinion seems to underscore the contention that Legislation ?
enacted during the exigencies of war may extend for an unspecified
period, aven in peacetime. In retrospect the Court was apparently
well advised in its faith in Congress. But the judicial doctrine
expounded furnishes precedent for future use, and virtuali; eLiminates?
effective judicial checkse
A review of the various cases concerning price and rent control ;
i

and rationing provides impressive confirmation of the widespread

powers of the federal govermment. On one occasion the Court ex-

* pressed 1ts view in these words:

i We need not determine what constitutional iimits §
| there are to price-fixing legislation. Congress was
dealing here with conditions created by activities
resulting from a great war effort.tL

As far as Congress had gone the Court could find no basic constitu-
I tional objection. National security was imperiled, and on the home
front sanctity for private property gave way to the requirements of |
fuLl-scale economic mobilization. The Court's task was unquestionably

made easier by Congress's desire to retain traditional procedures

i Wwherever possible. The nation’s highest tribunal would not counsel

| interference in the substantive provisions of price and rent regula-

tion, but it could and did insist on compiiance with due process.

6lBowles ve Willingham, 321 U.S. 503, 519 (1943).
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Renegotiation. Not the least of the problems confronting the

government in its effort to install an effective check rein on the
domestic economy in wartime was the igsue of excess profits. Two ill

effects flow from exorbitant profits in war: inflation and damage to

the morale of the population. Yet, to destroy the profit motive

entirely threatens expénded production, the cornerstone of a wartime
economy. The alternative is government operation of basic industries,;
a scheme inimical to a free economy, even in times of emergeﬁcy. In

previous wars the efforts to initiate suecessful checks on dispro-

portionate profits had met with only Limited success.62 A contract
dispute before the Cowrt in L1942, growing out of World War I contract
arrangements crystallized the problem.63. In upholding profits
claimed by a private industry against the government, the judiciary
nevertheless expressed clear governmental authority for civilian

mobiiligations

Under this authority (power to raise an Army) Congress f
5 can draft men for battle service. Its power to draft
; business organizations to support the fighting men who
rigk their lives can be no less.

The Court then referred to the various procedures utilized in the

past to combat excess profits:

62David I Whlsh; "War Profits and Legislative folicy," University
- of Chicago Law Review, 11 (19h3-Lk).

63yni ted States v Bethishem Steel Corporation, 315 U.S. 269(1941).

i
I: 61‘.I_bi'_q," Pe 305,
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The problem of war profits is not new. In this

country every war we have engaged in has provided

opportunities for profilsering and they have been too

often scandslously seiged. . . . To meet this recurrent

evil Congress has at times taken various measures. It

has authorigad price fixing. It has placed a fixed

time limit on profits, or has recaptured high profits

through taxation. It has expressly reserved for the

Government the right to cancel contracts after they

have been made. Pursuant to congressional authority,

the Government has requisitioned existing production

facilities or itself built and_operated new ones to

provide needed war materials.

The basic formula selected by Congress at the outset of the
Second Werid War for wartime contracts was renegotiation. In essence,
this device furnished a method whereby each government contract might
later be re-examined in the lLight of existing conditions. Under such
circumgtances it was hoped that this practice would effectiveliy
eliminate the bulk of excess profits. These provisions, along with
the necessary administrative machinery, were incorporated in the
Renegotiation Act of 1942 ,66 as later amended by the Renegotiation
Act of 19h3.67 Actually these acts represented a far less drastic
solution than might have been adopted. Profits were not to be
totally surrendered, but the government was to be spared unreasonable
costs, which in turn might produce excessiveliy high profits. The

detrimental effects would very iikely earry over into prices and

 rbia., p. 309,
056 stat. 226, 25-L6 (1942).
6757 stat. W7 (1943).
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wages. DNonetheless, judicial intervention_ét ééﬁé»gééééAcould be
expected. What is remarkable is that the pasrticipation of the Supreme
Court was limited to three cases, Two of these were dismissed with-
out touching the question of constitutionality because of the failure
to exhaust administrative remedies.68 Three years following the end
of the war a unanimous Court, speaking through Justice Harold Burton,

upheld the constitutionality of the Renegotiation Act.69 The Court

contended that Congress had acted in pursuance of the war powers. In

rejecting claims of an unconstitutional delegation of lLegislative

porer and denial of due process, Burton conceded the wide latitude of

permissible governmental operationss

‘ In total war it is necessary that a civilian make

| sacrifices of his property and profits with at least

| the same fortitude as that with which a drafted soldier
% makes his traditional sacrifices of comfort, security,
and life, itself.70

Certainly if Congress may use the war powers to mobilize the civilian
population, it is not to bt denied the appropriate means that are

"necessary and proper" for achieving its goal:

Not only was it "necessary and proper" for Congress
to provide for such production in the. successful conduct

68Mine Safety Applicances Company v. Forrestal, 326 U.S. 371 (19L5);
McCauley ve Waterman S.S. Corporation, 327 U.S. 5LO (1945).

69Licht‘.er v. United States, 334 U.S. 742 (1947).

%14, p. 75L.

|
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of the war, but it was well within the outer timits

of the constitutional discretion of Congress and the

President_to do so under the terms of the Renegotia-

tion Act.7d

Confiscation. Price and rent control as well as renegotiation
represent some facets of governmental regulatory powers permissible
for the protection of the national security. At times, however,
pressing wartime needs necessitate a more direct exercige of power -e
the outright confiscation of private property for military purposes.
Such selzures are clearly constitutional so long as adequate compen-
sation is provided, and so long as the taking of private propsrty is
for pubiic use. The Latter consideration lies within the discretion

of Congress ,72

but resolving the question of just compensation is a
proper judicial functions!3 At no time during the war did the Court
manifest any inclination to interfere with governmental seizure. But
the Court did address itself to the problem of compensation on
several occasiong. The jJudiciary was unable to formulate a singie
standard of just compensation; at best it could only devise particular
solutions of iimited appiication.

Indicativé of the complexities invoived in judging what consti-
tutes just 6ompenaation_waa the problem of the Court in disposing of

cases of govermment leasing of private property. An examination of

7lIb1.d0, Pe 765.

"2ynited States ex rel T.V.A. v. Wetch, 327 U.S. 546 (1946).

( 873Mononﬁahela Navigation Company v. United States, 1L8 U.5. 312
1892).
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three condemnation cases affords some insight into the problem,
Th

| These cages were United Siates v. General Motors Corporation,

i

i
United States v. Petty Motor Company,’> and United States v. Westing- ,
22352.76 All three companies had been forced to vacate premises
acquired by the government. ALl had incurred certain expenses in i
dismantiing, removing and relocating their business enterprises. The g
question facing the Court was whether these expenses should be con- ;
sidered in determining falr compensation. In reaching a decision the f

length of each lease was examined. Concerning the General Motors

case, the Court maintained that, since government occupancy was for a

| period shorter than the company's lease specified, removal expenses

should be considered:

Not as independent items of damage but to aid in
determination of what would be the usual -~ the market
price which would be asked and paid for such temporary
occupancy of the building then in use under a long term
lease, 7 i

f In the Petty case the Court ruled that removal costs could not be

considered where the government took the whole lLease, and where a

7h

75
76

|
l contingent reservation for government vacation of the buiiding prior
|
|
| 323 UeSe 373 (L9hL).
| 327 U.S. 372 (1946).
339 U.S. 261 (1949).

( ZzUhited States v. Genersl Motors Corporation, 323 U.S. 373, 383
19Lk).
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to the termination of its lease sxisted. Conversely, in the Westing-
house litigation, the governmeni iease ran for a shorter period than
the Westinghouse lease but had the right of extensions, resulting in
the abrogation of the latter's agreement. Under such circumstances,
expenses involved in moving could not be considered in determining
Jjust compensation,

Government requisitions of materials owned by private companies
evoked similar questions of just compensation. When the United
States requisitioned 225,000 pounds of lard and pork products, the
affected company rejected the contention that ceiling prices rather
than the replacement value of the requisitioned products be used as a
standard for just compensation. The Court rejected replacement value
and accepted ceiling prices.78 The judiclary similarly dismissed a
court of claims holding that retention value must bes taken into
aocount as a measure of fair compensation for the requisition of
whole pepper.79 However, when the government condemned a private
laundry for military use, the Court, over the strenuous objections of
four justices ,80 stated that "diminution in the value of its business
due to the destruction of its trade routes" was a compensative

i‘a.ctor.81 In ascertaining fair compensatién, neither the enhancement

78Uni’oed States v. Felin and Company, Inc., 334 U.S. 624 (1947).

Ttnited States v. Commodities Corporation, 339 U.S. 121 (1949).

8°Justice Douglas, Chief Justice Vinson, Justices Black and Reed.

8“'K:I.m‘na']_l. Laundry Company v. United States, 338 U.S. 1 (1948).
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%éiue created by virtue of the government'!'s requisitioning of a -
merchant vessel,82 nor net earnings over a period of years83 is a %
valid gauge. |
Compensation is usually required and the Court will not accept
the government's refusal to offer payment when it can be proved that
there has been a taking of property within the meaning of the Fifth

Amendment. In United States v. Causbth the respondents were owners

of a small chicken farm adjacent to an air field. Military planes
made frequent use of the air strip, and, in coming in for landings,
the noise was so great that it resulted in the death of several
chickens. The Court concluded that "flights over private land are

not a taking uniless they are so frequent as to be a direct and
immediate interference with the enjoyment of the J.and."85 In unusual
cases private property may be destroyed to prevent it from falling
into enemy hands without the corresponding requirement that compen-
sation be tendered. "The terse language of the Fifth Amendment is

no comprehensive promise that the United States will make whole all

who suffer from every ravage and burden of war."86

8
2United States v. Cors, 327 U.S. 325 (19L8),

83United States ve Toronto, Hamiiton and Buffalo Navigation .
Company, 336 U.S. 396 TI9L7). i.

8h328 UsSe 256 (19L5).

BSIbido, Pe 266,

86United States v. Caitex, Tnc., 3Uk U.S. LL9 (1952).
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Labor. Nothing is more vital to the program of wartime mobili-
zation than the uninterrupted production of the essential materials
for victory in war. Whenever labor and management cannot settle
their differences, some governmental intervention is imperative.
During World War II an extensive program of controls was enacted.87
Digputes did arise, but most were settled by administrative agencies.
When ordinary procedures of mediation faiited to restore industrial
peace, the more efficacious device of governmental geizure may be
resorted to, This practice is sometimes called executive commandeer-
ing, and more often than not the President's authority is based on
explicit congressional authorization. 88 No cases reached the Supreme
Court during World War Il that dealt directly with the cqmtitutionél
aspects of executive seizure. In 1947 the Supreme Court reviewed the
contempt convietions of Johh L. Lewis and the United Mine Hbrkers.89
The case did not directly concern the President's power to seize the
coal mines pursuant to congressional authorization. Only inferential-
ly did the majority touch on this issue. One passage in Chief Justice
Fred Vinson's opinion is nonetheless revealing. The jurist remarked:

Under the conditions found by the President to exist,

it would be difficult to conceive of a more vital and
urgent function of the Government than the seizure and

87"A Symposium on Labor Law in Wartime," Iowa Law Review, 29(19kL).

as"hooutive Cormandsering of Strike-Bound Plants,® Yale Law
Journal, 51 (1941-42), 28k4. : ,

89Uni‘bed States v. United Mine Workers, 330 U.S. 258 (1946).
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operation of the coal mines, 0

It would seem that joint executive-congressicnal action in the seizure
of strike~bound pilants meets the test of constitutionality. But left
in abeyance is the issue of independent axegutive seizure. Precisely
this question confronted the Court in 1952 in Youngstown Sheet and

Tube Co. v §§§g§_.9l Late in 1951 an impending steeL strike
threatened to curtail seriously the production of that metal so
vitally needed in the Korean War. Efforts at mediation failed and,

on April L, 1952, the union gave notice of a strike to begin on April
9+ Thereupon, President Truman temporarily seized the steel mills and
notified Congress of his action. The Latter did not act. The com-
panies immediately sought and obtained a restraining order in district
court. The Supreme Court granted certiorari.

Justice Hugo Black delivered the opinion of the Court and de-
clared the President's action without statutory basis and unconstitu-
tional. He noted that Congress, when considering the Taft-Hartley
Act in 1947, had expressly vetoed executive seizure. Neither was °
Black persuaded that an aggregate of constitutional powers, including
the executive power, the power to see that the laws are faithfully
erecuted, and the power of the President as Gommandar;in-Chief could

validate the steel seizure. Of the six justices concurring, each

9°Ibid., p. 289.

913h3 U.Se 579 (1951).
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wrote an opinion; these ranged from Justice Felix Frankfurter's
lengthy expesition on separation of powers, to Justice Tom Clark's
terse assertions that the President had failed to rely on acts 61‘
Congress that would permit seizure in certain instances. Chief Justice
Vinson, Joined by Justices Stanley Reed and Sherman Minton, dissenied.
They examined the past history c¢f presidential seizures, which they
contended provided precedent for Truman's action. Moreover, making
allowances for the existing emergency, the President had acted in
good faith and for good reason.

The many-sided views expressed in the Youngstown decision em-
phasized this fact -~ the necessity for a common effort by the polici-
cal branches of the government in taking temporary control of indus-
trial plants. Whether the Court would validate indspendent executive
seizure in an extreme emergency is problematic. One can only specu-
late on how this problem might have been handled during full-fledged
hostilities. The Court exhibits a distinet discomfort with anything
approaching executive pzjerogative s even though they are usually
willing to accede to plenary discretion. The issue may be moot since
it is unlikely that Congress in future emergencies would deny such
powers to the executive.

Alien Property. Property rights are not sacrosanct. This fact

is manifestly evident from the Court's disposition of attacks on the
constitutional validity of govermmental restrictions imposed to

foster national security. Ordinarily American-owned p;'oparty enjoys
some safeguards from unreasonable and arbitrary governmental action,
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However, alien properiy occupies a far more precarious position and
may bs subjected o rigid controils. The practice often resorted to
1s confiscation. Such procedures are not novel. As early as 181L
the Court recognized the right of Congress to seize enemy property,9 2
and after the Civil War the Court validated seizures made during the
recent conflict.’> In three wars, the War of 1812, the Mexican War,
and the Spanish-American War, no action was taken against alien
property.% Authority for confiscation of alien property during
World War I was granted by the Trading-with-the-Enemy Act. This Act
empowered the alien property custodian to seize and retain possession
of property pending its final liquidation. He coutd not, under the
terms of the Act, sell any vested property except in cases of non-
durable goods, or when such sale was for the purpose of protecting
the property. The property could bs disposed of when it was in the
best interests of the United States to do so.

As in World War I, the Trading-with-the-Enemy Act served as .
the basis of federal action for handling enemy property after 194i.
Some modifications were incorporated in the First War Powers Act of
December 1941. Whereas the earlier law had restricted the term “ene-

my" to residence, the amended version comprehended persons acting in

923rown ve United States, 12 Cranch 110 (181L).

93i11er v, United States, 11 Wall. 268 (1870).

? hRudolﬁh M. Littauer, "Confiscation of the Property of Technical
Enemies," Yale Law Journal, 52 (1942-43), 747.
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behalf of the enemy. Judicial intervention was limited to the extent

L a non-eneny might seek to establish interest, right or title in
the property, but there was no requirement that the government sur-
render vested property. A subsequent amendment extended the seizure
power to include property of all nationals, whether enemy or friendly.
The program was supervised by the Office of Alien Property Custodian,
and was later transferred to the Attorney-General.

There are many practical reasong for permitting the confiscation
of enemy property. To allow enemies to benefit from the ownership of
property in this country during war is obviously inconsiatent with
the best interests of the United States. As for the constitutional
bases for confiscation, general sanction is found in the war powers,

~ and, more specifically, in Article I, Section 8, Clause 11, which
grants Congress the authority to "make rules concerning captures on
land and water.”

Numerous cases reached the Court after the cessation of hostili-
ties growing out of goverrmental vesting orders. On no occasion did
the Supreme Court contest the basic power of confiseation. In af-
firming the seigzure of stock in a corporation chartered under the
laws of'a neutral country, the Court accepted the government's con-
tention that the stock was held for the benefit of a German corpora-
tion as security for loans with Swiss banks.95 Justice Reed, apeakingi

for a unanimous Court, laid to rest any question concerning the

9SSileaian~American Corporation v. Clark, 332 U,S. 469 (L947).
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constitutionality of government confiscation: - i

There is no doubt but that under the war power, as :
heretofore interpreted by this Court, the United States, i
acting under a statute, may vest in itself the property !
of a national of an enemy nation. Unquestionably, to

| wage war successfully, the United States may confiscate

enemy property.9

It becomes apparent that enemy property or property in the posgsession .

of aliens and in some way, directly or indirectly, connected with the ;
enemy may be seized. While the outer limits of congressional author-

ity to vest alien property of whatever character are unspecified, the

Court has maintained that congressional intent was not to prohibit

_ Tecovery of property admittedly without enemy taint.97

; Often the basic issues are clouded by the presence of American
interest in confiscated property. The government's right to such
property as a corollary to successful protection of ﬁational interests%
had to be compromised whenever possible with tegitimate American ;
claims. The Court has ruled affirmatively on the question of the
jurisdiction of a federal district court "to determine the custodian's§
agserted right to share in decedent's estate which is in the course of;

probate administration in a state court." Later when confronted

91bid., pe L75:

1
|
|
|
; 9c1ark v. Usbersee Finanz Korporation, 332 U.S. 480 (1947). i
| Uebersee Finanz Korporation v. McGrath, 343 U.S. 205 (195L), In the |
latter case the government proved the presence of "enemy taint," and I

|

the Court ruled that the Corporation was precluded from recovery.
9&Markham Ve Allen, 326 U.S. 490, L92 (19L5).
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with the issue of whether or not the alien property custodian was
entitled to the property, the Cowurt eoncluded that the disposition
rested on the determination of the nationality of the deceased. A
treaty with Germany in 1923 permitting German aliens to inherit
property had not been necessarily abrogated by the Trading-with-the-
Enemy Act.99

Complementary with the power to seize property is the authoriza-
tion for the freezing of foreign funds and azsets. Transfer of funds
that had been frozen by executive order was barred by the government
unless a federal license was first obtained. In L1941 a New York taw
made provision for one Propper to become temporary receiver for an
Austrian association which had gone out of business.loo Two days
later a government freezing order was issued, which prohibited cer-
tain transactions involving Austrian property unless in pursuance of
a federal license. The New York receiver undertook to recover money
owed to A. K. M. by the American Society of Composers, Authors, and
Publishers (A.S.C.A.P.). Following the default of A.X.M., Propper
was appointed the permanent receiver. Two years later the Alien
Property Custodian vested the debts owed by A.S.C.A.P. to A.K.M.
Litigation followed, with the custodian seeking a Court decree that

the funds be turned over to him. The Judgment in the lower court

99c1ark v. Allen, 331 U.S. 503 (1946).

loosta.atlich Gesellschaft der Autoren, Komponesten und Muschuerleges.
Hereafter referred to as A.K.M. ‘
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favored the custodian, and the Supreme Cowrt granted certiorari in

101
Propper v, Clark, Short shrift was made of the petitioner's claim.

Since the receiver's action clearly constituted a transfer of'funds
without prior govermment approval, it was forbidden by law. No con-
stitutional question about the validity of freezing orders was raised.
At best this case, as did subsequent ones, involved the scope of
state authority within the framework of federal con’t.roi.m2

Judicigl protection has been extended to the rights of innocent
stockholders in a corporation organigzed under the laws of a neutral
country, yet controlled and dominated by enemy nationals., In such
cases innocent stockholders are entitled "to an interest in the assets
proportionate to their stock hold:lngs."‘]'03 However, the Court has
refused to endorse the right of collection of interest on money owed

to vested enemy corporations.loh The judiciary has displayed an

Oy 4.5, 172 (1918).

lozZittman Ve McGrath, 3Ll U.S. 4h6 (1950). Federal freezing
orders do not preclude writs of attachment in state courts, provided
such attachments do not prejudice the government's right to keep the
funds frozen. Zittman v. McGrath, 31 U.S. 471 (1950). The Custodian
may require that accounts be turned over to him, however this action
does effect state court attachments. azg% Ve r, 339 U.S. 84l
403

(1949); Brownell v. Singer, 347 U.S. 1953). The establishment
of preferences in blocked assets is not inconsistent with federal

control, Orvis v. Brownell, 347 U.S. 183 (1952). A freeszing order

precludes creditors from subsequently acquiring an interest, right,

or title in property which has the effect of validating a claim '
ageinst the Custodian under Sec. 9(a) of the Act.

103 ufman v. Societe Internationale, 3h3 U.S. 156, 160 (1951).

lohHoGrath v. Manufacturers Trust Company, 338 U.S. 241 (19h9).
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unwillingness to conatrue congressional legislation in a manner
creating undue hardship. A Gemman citlizen, Guessefeldit, resided in
Hawaii from 1896 to 1938, and subsequently took a vacation to Germany,
where he was detained after the outbreak of war. During his forced
detention in Germany, his property was vested in the Alien Property
Custodian. Following his release, Guessefeidt sought recovery on
the grounds that he had not been a resident of enemy territory in
the sense contemplated by Section 2 and Section 9(a). This interpre-
tation was accepted by the Court, but the government also argued that
a congressional enactment in 1948 prohibited the return of property
formerly belonging 1o German nationals. The Court did not believe
that ‘this legislation was intended to prevent the return of property
otherwise subject to return under Section 9(a).105
The Court's treatment of cases involving alien property imposed
few problems for the government. The existence of enemy taint,
direct or indirect, was sufficient ground for exercising the power
of confiscation. While the judiciary was less desirous of inter-
preting congressional legislation to cover the seizure of neutral
and friendly alien property, it did not dispute the existence of such
power. The technical questions growing out of American interests in
alien property were resolved without real hardship for the government,.
Summary. In the yearssince 1941 the vast program of economic

mobilization undertaken ih the name of national security has greatly

losGuessefeldt v. MoGrath, 342 U.5. 308 (1951).
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enhanced the powers of the federal government. SimultaneousLly,
property rights have borne the brunt of this unparalleled expansion
of authority. The inevitable consequence has been to focus attention
on judicial prohouncements that gave confirmation to the ever-
broadening scope of federal economic power.

It is obvious that the phenomenon of total war demands sacri-
fices of private vested interests which, under ordinary circumstances,
might expect constitutional and statutory protection. Since war might
require: the sacrifice of life as well as personal liberty, it was
inconceivable to the Court that the government should be denied ap-
propriate power to employ fuily our material resources. Compelling
national needs far outweighed personal inconveniences whenéver the
Supreme Court could be convinced that various programs were designed
to achieve the desired end.

It may be erroneous to suggest that the justices adhered to the
maxim that the end justified the muans, but their Llanguage and
decisions afford ample evidence of a most flexible and pragmatic
approach. On not a single occasion, when confronted with basic
govermmental policy, did the judiciary contest their constitutional
validity. Price control, rent control, rationing, renegotiation,
as well as confiscation of property, citizen and alien, passed with-
out so much as a hint of Judicial obstruction. The Court expressly
reserved opinion on the dimensions of governmental authority, con-
fining itself to decisions based on narrow issues. Congressional and

executive discretion, especially when exercised jointly, also went
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unchallenged. What particular means were appropriate ﬁas a decisién
left to the policy makers.

Having removed itself from active interference with substantive
issues vis-a-vis property rights, the Court, nevertheless, could and
did insist fhat due process not be abandoned. In essence the judici-
ary seemed to say to Congress and the President: "you are chiefly
responsible for national security." But we do expect, even require,
that it be done in accordance with procedures explicitly detaited
and conscientiously and faithfully applied. One can conjecture, and
only conjecture can be offered here, that, insofar as personal and
property rights are at issue, the Court construes its role in the
area of national security to be far more Limited when dealing with

economic rights.
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CHAPTER III

ALIENS

Inevitably, the controls that are exercised over aliens resid-
ing in the United States are more stringent in wartime than in peace-
time. But the termination of hostilities does not necessarily insure
a more beneficient attitude on the part of the government. In the
past twenty years the political branches of government have revealed
a growing awareness of the close relationship between alien regula-
tion and national security. The Supreme Court's involvement has
served to strengthen this aspect of the govermment's program of
internal security.

Governmental Power Over Aliens. As a preliminary consideration

to the Court's attitude, some examination of governmental authority
is advisable. It is a well-established principle oi‘ international
lsw that no nation is required to admit aliens to its shores.l Per-
mission is an act of legislative grace that may be extended or denied
as determined by the circumstances. The plenary power of exclusion
is without limit, either in international or domestic law. The
Constitution vests in Conéress the authority "to establish a uniform

Rule of Naturalization"z and "to regulate commerce with foreign

15, L. Brierly, The Law of Nations (Oxford, 1936), p. 172.

2,A,rticle I, Section 8, Clause k.
71
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nations."3 Both imply control over the admission of aliens, and
continued supervision of the non-citizen residing either temporarily
or permanently in the United States. Repeatedly the Supi'eme Court
has stressed in emphatic terms the setiled nature of this power.

That the government of the United States, through

the astion of the legislative department, can exclude

aliens from its territory is a proposition which we do

not think open to controversy.
The complementary authority for the deportation of aliens has been
described "as absolute and unqualified as the right to prohibit and
prevent their entrance into the country. "5 Moreover, the power to
expel allens is "an inherent and inalienable right of every sovereign
and independent nation.”6 It would seem that such virtually uniimited
power, springing from the nature of sovereignty and articulated by
explicit constitutional and statutory authority, Leaves little for
Judicial determination. Had not Congress circumscribed its own vast
power by clearly defined statutory iimits, the role of the Court

would be insignificant.

3article I, Section 8, Clause 3.

hGhza.e Chan Ping v. United States, 130 U.S. 581, 603 (1888). ALso,
Fong Yue “Yue g‘l_.g_g ve United States, 149 U.S. 698 (1893); Nishimura Ekiu
Ve United States, ili2 U.S. 65L (1891); Knauff v. Shaughnessy, 338 U.s.
537, 642 (1919). *tAdmission of aliens To the United States is a
privi.Lege granted by the sovereign United States Govermment. Such
privilege is granted to an alien only upon such terms as the United
States shall prescribes’

5F‘ong Yue Ting v. United States, 1L9 U.S. 698, 707 (1893).

6Ibid0, Po 7-‘.10
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Historically, Congress has accorded generous treatment to the
alien, Net until the 1880's did restrictive immigration Legislation
begin to curtail the formerly uninterrupted stream of aliens seeking
admittance to.these shores.7 Subsequent congressional enactments
defined excludable classes and afforded grounds for controlling the
activities of the resident alien. Judging from the aforementioned |
cases, leglslative discretion is apparently conclusive insofar as
standards for admission are concerned. But the executive branch, in
implementing congressional commands, may not exceed statutory authori-
ty or violLate the canons of due process of law. At least uithinb
these arees Judicial regtraints may be imposed. Therefore, as the
Supreme Court confronted Litigation arising out of the government's
programs, it did so against the background of rather clearly defined
substantive power to govern the entrance and expulsion of aliens.

It may be tentatiyely hypothesized that Court pronouncements came

largely in matters of procedure and statutory interpretation rather

than constitutional questions. However, an analysis of various cases

will illuminate the judiclary's role and simultaneously will clarify |
- the predilections of individmﬁ Justices,

In large measure the treatment afforded aliens since 1940 indi-

- cates an extension of the government's dominant concern for internal
gsecurity. The presence of persons in a society whose philosophy and

conception of government is distinetly incompatible with democracy

Teninese Exclusion Act, 22 Stat. 58 (1862).
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may, even under normal conditions, suffer hostile public reception..
Yst when the times are not normal, and the alien's status is clouded
by failure or inability to acquire the protection of American citizen-
ship, this hostility frequently culminates in more concrete restric-
tions. - |
Exclusion. A vital facet of legislatively imposed requirements
is the exclusion of undesirable foreign elements. As one commentator
has observed, "Vigilance at the gates of entry manifestly is a prime
requisite to the maintenance of security."8 No alien can assert as a
matter of law the right to enter the United States. The first con-
gressional exéression on exclusion relating specifically to internal
security came in 1917. The Immigration Act denied admission to
anarchists and other persons who advocated violent overthrow of the
government.9 The Passport Act of 1918, as later amended in 1941,
established various other regulations concerning the entry and exit
of foreign subjects.lo The most recent legislation is the Internal
Security Act of 1950.11 This comprehensive enactment deals with a
multitude of points, one of which is to prevent the entry of members

of the Commnist Party.

8
Charles Gordon, "The Immigration Process and National Security,"
Temple Law Quarterly, 2k (1951), 303.

739 stat. 875 (1917).
100 Stat. 559 (1918); 55 Stat. 252 (1941).
L), stat. 2006 (1950).
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Immigration regulations regarding exclusion as they relate to
nationel security have engendered relatively few judicial controver-
sies. They have primarily concerned the discretionary powers of the
executive branch in conforming with existing statutes. Whatever may
be the extent of the power to exclude, at the least the alien is

. usually extended a hearing at which time the reasong for his exclu=
gion are given. There may be occasions, however, when even the mini-
mum guarantee of a hearing is dispensed with. Summary dismissal of
any right to hearings was sustained by the Supreme Court in Knauff v,
Sl'u!a.ghneasazy.]'2 Mrs. Ellen Knauff had married an Ameriecan serviceman
in Germany. In 1948 she sought admission to the United States. While
detained on Ellis Island, the Assistant Commissioner of Immigration
recommended to the Attorney General that she be permanently excluded
becauge her admission would be prejudicial to the interests of the
United States. No hearing was conducted, and the reasons for her
exclusion were not disclosed. In affirming the discretion exercised
by the Attorney General, Justice Minton remarked:

At the outset we wish to point out that an alien

who seeks adnﬂ.ssionlgo this country may not do so under

any claim of right.

: Actually the issue was not so simple. Congress had made it possible
for aliens who married American servicemen to obtain entry to the

12338 0.5. 538 (1949).

lBIbﬁud. s Pe SL2,
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]

United States through a simpiified procedure.lh Nonetheless, earlier

legislation gave the Attorney General the power, during war, to deny
admigsion without hea:cing.l'5 The Court saw no necessary conflict, ;
believing that the latter Law had not been altered by subsequent
legislation. There was no denial of due process, and the Court ob-
gerved candidly: '"Whatever the procedure authorized by Congress is,
it is due process as far as an alien denied entry is concerned.“16 %
Justices Black, Frankfurter, and Jackson dissented.

The distinction between persons seeking admission to the United

States for the first time and resident aliens is significant. The

demands of due process are more stringent for the latter. An indi-

- vidual within the United States, whether citizen or alien, must be
accorded due process of law. And due process may be most important, ;
asg, for example, in the case of a Chinese seaman admitted to the United%
 States in 1915, and to permanent residence in 1949..7 While serving |
as Chief Steward on an American ship, he left the country and upon

his feturn was ordered excluded. A hearing was denied and, as in the :
Kanuff case, the information on the basis of which he was denied I

admission was not made public. The Supreme Court concluded that he

was a resident alien despite his short sojourn outside the country,

Uiy stat. 659 (1915). |
15A

lenauff ve Shaughnessy, 338 U.S. 538, 5LL (1949).

et of June 21, 1941, 55 Stat. 252 (1941).
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and that the regulation on which the Attorney General relied was not
applicable in this situation. Justice Burton hastened to add:
Section 175.57(b)'s authorigation of the denial of

hearings raises no constitutional conflict if limited

to "excludable aliens who are not within the protection

of the Fifth Amendment.l8
This statement was necessary to distinguish the Knauff case. Since
Mrs. Knauff had never paséed the gates of entry, she could not rely
on constitutional protesction. The Court recognized that it might
later be established that the petitioner was subject to expulsion, but
in the meantime, as a resident alién, he had the right to a hearing
and to the disclosure of_inrormation against him. The detention of an
excludable alien. as distinguished from an alien who had gained entry
into the United States, and the refusal to discloge the nature of the
information oh which exclugsion was based encountered no judicial
objections.lg Because it was an exclusion case, the Attorney General,
pursuant to appropriate regulations, could deny a hearing and also
refuse to reveal information he possessed. The temporary parole of
aliens pending a determination of admissibility does not constitute a
status of being "within the United States" and, therefore, subject to

the Attorney General's discretion in withholding deportation.20

Brii4., p. 600,

lgShaughnoasy ve. United States ex rel Megei, 3L5 U.S. 206 (1952).

20 eng May Ma v. Barber, 357 U.S. 165 (1957); Rogers v. Quan,

357 U.S, 193 (1957).
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There was no intimation, even by the dissenting justices, in the
aforementioned easss that Congress was lacking in authority to pre-
scribe whatever regulations it wished concerning the admission of
aliens, Furthermore, when the demands of security necessitated the
withholding of information in exclusion eases, no appeals to due
process could circumvent the Attorney General's rulings. Indeed, the
Court, if it has a function to perform in exclusion cases, seemingly
confines itself to a cursory examination of the facts. If these
facts corroborate the contention that an alien fallis within the ex-
cludable e¢lass, judicial intervention ends.

Enemy Aliens. The summary procedures applicable to aliens at
the gates of entry are ameliorated when directed towards those indi-
vidials who have been accorded the status of resident aliens. In
peasetime few tangible restrictions are imposed. Aliens enjoy the
privilege of protection of law, the right to pursue an occupation,Zl
and access to the courta,22 except that alien enemies may find the
latter proscribed during the exigencies of wa.r.23 The commencement
of hostilities necessitates the distinction between alien enmemies and
friendly or neutral aliens. The former is a citizen or subject of an

enemy nation who resides in this country and is over the age of

fourbeen.zh As early as 1938, Congress took steps to restrict the

2lrakahashi v. Fish and Game Commlssion, 33 U.S. L10 (1947).
225y parte Kawato, 317 U.S. 69 (1942).

233 parte Colonna, 314 U.S. 510 (19L1).

2Up1ien Enemy Act of 1798, 1 Stat. 577 (1798).
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activities of persons acting in behalf of foreign governments by
requiring that they register with the Secrctary of State.zs A sub-
sequent effort on the part of the government to require disclosure
of ali activities, whether or not related to the agent's services,
was invalidated by the Supreme Court.26

After the United States entered the war in December 1941, enemy
aliens were subjected to careful supervision. Naturalization of
enemy nationals was terminated for the duration of the war, even in
cases where such proceedings had begun before the outbreak of hostil-
ities.27 Contemporaneously, numerous énemy‘aliens were taken into
custody and incarcerated. The impiementation of programs of alien
controlL was vested in the eiecutive branch of govermment in accord-
ance with congressivnal authorization.28 The Alien Enemy Act of
1798 empowers the President, during war, to apprehend, detain, and
remove enemy aliens at his discretiong9 The general procedure followed
in such cases during World War II was fairly consistent. Arrest of

enemy aliens was undertaken by the Federal Bureau of Investigation.

25Act of June 8, 1938, 52 stat. 63L (1938), as amended by the Act
of Augus‘b 7, -1-939, 53 Stat. lzhh (1939)‘

26Viereck v. United States, 318 U.S. 237 (1942).

27“01vil Rights of Enemy Aliens During World War II, emple Law
Quarterly, L7 (1942-43), 88.

288. Billingsley Hill, "The Mechanics of Alien Enemy Gontrol,
George Washington Lew Review, 10 (1941-k2).

291 stat. 377 (1796).
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No warrant was necessary. Temporary detention was foillowed by a

hearing before a Civiiian Hearing Board composed of an attorney and
i two laymen. On the basis of information derived from such hearings,
{ the Board made recommendations to the Attorney General concerning the :
ultimate disposition of the case. These recommendations included |
parole, in which event the internee would be released under the

charge of an American citizen with the right to revoke paroles if

future conditions warranted. Secondly, the Board might advise the

i

Attorney General to grant unconditional release, or, lastly, continued i

detention. In any event, the final decision was the Attornsy Gen-
~eral's. With one exception this entire process was consummated with-

" out benefit of Judicial review. Internees were permitted to seek a

! writ of habsas corpus, but this rellef was comparatively ineffectual,
§ since the courts confined themselves to determining whether the per-

sons held were enemy aliens.BO The Supreme Court was never afforded

the opportunity to review these regulations. There is no evidence,
 however, to suggest that these practices would have encountered
hostile reception at the hands of the Justices. There are ample

reasons to aver that alien enemies may claim approximately the same |

Judicial protection as that provided non-citizens seeking entry into
the United States, when the chief executive acts in accordance with
. Congressional authorization. This thesis is fully substantiated by

- an examination of the latitude of discretion that the Court permits

- P, p. es7.
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in the deportation of alien enemiese.

The Atlen Enemy Act was utilized by the President to deport
alien enemies after the cessation of hostiiities, though before a
peabe treaty was concluded. One German alien was taken into custody
and ordered deported in L946. He challenged the deportation order
as being unauthorized in the sbsence of armed econflict; the Act of
1798 was, in any event, unconstitutional. Both contentions were re-
Jected by the Supreme Court.BL The constitutional issue was disposed
of without digsent; four justices, however, were reluctant to construe
the statute in such a way as to permit deportations after actual
fightirg had ended (even though technically the United States was
still at war). The majority was undisturbed by the de facto state of
peace in the absence of a de jure determination by the political
branches in whom this responsibility was vested. Justice Frankfurter
spoke for his concurring colleagues in stating:

Ve hold that full responsibility for the just exercise
of this great power may validiy be Lleft where the Oongress

has constitutiggally placed it -~ on the President of the
United States.

Frankfurter's deference to the President's sense of justice seemed

311.udecke ve Watkins, 335 U.S. 160 (1947); Ahrens v. Clark, 335
U.S. 188 (1947). German sliens detained on EiIis Island were not
within the territorial jurisdiction of the district court of the
District of Columbia, therefore, that court could not entertain a
petition for a writ of habeas corpus.

32 decke v. Watidns, 335 U.S. 160, 173 (1947).
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ingufficient to the minority, and the artifieial distinetions between
war and peacs obviously rankied their own senge of fair play. Justice
Black was frankiy sceptical of the advisability of extending this

tremendous power beyond the termination of hostilities: "I think the
idea that we are atill at war with Germany in the sense contempiated

33 thermore, he

by the stetute controlling here is pure fiction.”
noted: "The 1798 Act did not grant its extraordinary and dangerous
powers to be used during the period of fictional uars."m The appre-
hensions of Black and the other dissenters were apparehtly based on
their fears of what might be the ultimate consequences of the doctrine
expounded by the majority. Yet the contention that the Act did not
cover circumstances such as these is founded on evidence of con-
gressional intent that at best is inconclusive. A different result
follows when the state of war has been ended by political action., A
German citizen was taken into oustody and ordered deported in 1946.

A district court's rejection of a writ of habeas corpus was affirmed
| by the Court of Appeals. Immediately before the Supreme Cowrt took
action, a Jjoint resolution of Congress officially announced the
termination of the war, and the judiciary in a per curiam opinion
held that this action left the Attorney General without authority to

expel snemy aliens.35 Enemy aliens who might be outside the

BBIbido s Pe J-?So

31‘:cbid., p. 178.

35United States ex rel Jaégler ve Carusi, 342 U.s. 347 (1954).
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territorial iimits of the United States may discover that e#en
| elementary judicial safeguards are denied. Several German nationals
were tried and convicted before a mititary commission in Ching.

Appeal to the district court for habeas corpus relief was denied,

but the Court of Appeals felt the writ should be issued. The Supreme

Court on review, could find no historical precedent sustaining the
issuance of the writ to an enemy alien who at no time came within the

territorial jurisdiction of the Court.36 Justice Jackson asserted:

Executive power over many enemy aliens, undelayed and
unhampered by titigation, has been dsemed throughout
our higtory essential to our wartime security.3

| Concerning the generai scope of alien rights, the jurist noteds:

We have pointed out that the privilege of litiga-
tion has been extended to aliens, whether friendly or
enemy, only because permittigg thelr presence in the
comtry implied protectione’

The status of the enemy alien is indeed precarious. He may in time

; of war be subjected to unprecedented restraints and summary deporta-

tion., His very presence may be inimical to the interests of national
| security, and, until such time as the political branches of govern-

ment have signified the end of war, his chief reliance must of

36Johnson v. BEigentrager, 339 U.S. 763 (1949).

3 104d,, pe T7he

3'81bido, Pe 7780
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necessity be on the rudimentary standards of justice that Congress
beiieves proper to prescribe. Even though his anomalous position
may be no fault of his own, the cold realities of war sometimes
provide no reiief for injusticese

Deportation of Resident Aliens. The deportation of undesirable

aliens for security reasons has become more widespread in the period
since 1941 and especially in the post~war period. Actual hostilities
made imperative, under certain conditions, the removal of alien
enemies. But the conclusion of World War II signalled the beginning
of a new era characterized by growing antagonism between basically
divergent philosophies of government, Communism and Democracy. As
the threat of world Commnism increased in international affairs,
concern over the internal threat posed by forces dedicated to violent
changes in the American form of government was spearheaded by demands
for governmental action. Programs designed to insure intermal
security were put into effect. A natural concomitant of this in-
creased vigilance was reflected in the expulsion of alien Communists
whose presence did not harmonize with widely held democratic values.
Judiecial involvement in deporf.ation cases was unavoidable in view of
the Court's repeated assurances that constitutional protection ex-
tended to the resident alien.

As noted earlier, the power of Congress to authorize deportation
is plenary, There is no judicial precedent that casts serious doubt
on the substantive power of Congress to expel. But the alien who is

the vietim of such drastic action is not without recourse to law.
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The Fifth Amendment provides, among other things, that 'no person
mey be deprived of iife, Liberiy, or property without due procegs of
law." Cleariy an alien is a "person" within the meaning of this
amendment and may thereforé avail himself of whatever protection
flows from due process. There is some question concerning the scope
of the power to deport resident aliens. Is the authority of Congress
limited to the deportation of aliens whose pre-entry activities
furnish reasonable evidence that they were illegally admitted in the
first place? Or do subsequent activities, unrelated as they may be
to actions pfior to entry, afford ample basis for deportation?39 The
iatter view, enhancing congressional authority, would seem to édmit
of no substantial judicial curtaiiment, while the former position
impoges a check on legislative expulsion poiicies.ho The Supreme
Court has not yet embraced pre-entry activities as the sole founda-
tion for deportation. One commentator has described the nature of
the power of deportation and the constitutional rights of the alien

as follows:

3981egfried Hesse, "The Constitutional Status of The Lawfully
Aduitted Resident Alient The Inherent Limits of The Power to Expel,"
Yale Law Journal, 69 (1960). The author states his view at p. 275, .
Tibsent conditions which justify invoking the war powers, or clear
reliance by the alien on his foreign nationality, the power
of Congress to expel lawfully admitted, long-term resident aliens
can be exercised only against those who were or can reasonably be
presumed to have been excludable on the basis of pre-entry charac-
teristics.!

¥0rpi4., pe 295,
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Congress could, of course, gabolish ail immigration,
vwhatsoever, or exclude any clagses of immigrants. And
probably no one would contond that it would raise a
substantial congtitutional question if Congress ordered
deportation of anyone in vioilation of its restrictions.

But if resident aliens are consgtitutional "personsg"

with respect to their life, iiberty and property,

there is no reason why they should not continue to be

"persons" with regpect to the most important ﬁf all

rights ~- the right to remain in the country.
legislation existing as early as 19.8 permitted the expulsion of
aliens who advocated the violent overthrow of the United States
government, or who belonged to organizations that advocated the
same.hz The government's removal of aliens from this country suf-
fered a serious setback in 1938 when the Supreme Court interpreted
the 1918 Act to authorize deportation of persons presently members of
the Commundist Party. Past membership that was no longer held was
insuff:i.cieni'.."‘3 Congressional reaction was evident as that body
passed the Alien Registration Act of 1940, stipulating that past
affiliation, either at time of entry or subsequently, with any organ-
ization advocating violent overthrow of the United States would
justify deportation.t

Since expulsion results in drastic action and in the Loss of

bl"constitutional Restraints on The Zxpulsion And Exclusion of
Aliens," Minnesota Law Review, 37 (1952-53), k58.

U2ppe pnarchist Act of 1918, LO Stat. 1012 (1918).
h3Keasler v. Strecker, 307 U.S. 22 (1939).
bhs) Stat. 670 (1900).
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advantages previously enjoyed, the Court has shown a disinclination
to accept less than substantial proof of disloyalty or membership
in suspeet organizations. Deportation may result, to use the
trenchant phrase of Justice Brandeis, in the loss "of all that makes
iife worth 1_'Lving¢,"h5 If that burden of proof cannot be sustained,
the Court will not_sanotioh expuigion. The govermment's effort to
deport Harry Bridges 1s a case in poirnt. The judiclary refused to
affirm a deportation order on the grounds that Bridges' commection
with the Communist Party was too tenuous to Jjustify expulsion.hb As
the Court viewed Bridges' action, it remarked:
When we turn to the facts of this case we have

little more than a course of conduct which reveals

cooperation with Commmist groups for the attainment

of wholly lawful objectives.w

Analyzed in this perspective, Justice Douglas, for the majority,

asserted:

We cannot assume that Congress meant to employ the
term Maffiliation" in a broad fivid sense which would
visit such hardshig on an alien for slight or insub-
stantial reasona.t

Chief Justice Stone, who was joined by Justices Roberts and

bs!g M Eg Ve White, 259 UsSe 276 (-1-922)0
l‘bBridges v. Wixon, 326 U.S. 135 (19Lh).

h?@g., Do lbs.
hBIbid., Pe 17,
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| Frankfurter, dissented. It was their belief that the evidence was |

| sufficient to justify Bridges' deportation.

|
|
% In 1950 Congress passed the Internal Security act.® The Law !
? made deportation of aliens permissible upon the establishment of '
% proof that an alien held membership in the Communist Party. The

§ legislature took notice of the world-wide aims of Communism and con-

é cluded that aliens affiliated with this organization might be de-
ported. Among the discretionary powers vested in the Attorney Generali

under the law was the right to deny bail to alien Communists detained 5

f pending deportation. Acting in compliance with this section of the
| law, the Attorney General refused to grant bail to several Communist
 leaders, and his discretion was sustained by the Supreme Court.s0 In

a S=l opinion Justice Reed could cite no abuse of the discretions

The refusal of bail in these cases is not arbitrary

or capricious or an abuse of power. There is no denial
of due process under circumstances where there is
reagsonable apprehension of hurt from aliens charged with
a philosophy of violence against this government.51

The majority did not interpret the Eighth Amendment as a bar to the

action contemplated by the statute. This amendment, though prohibite §

i ing excessive bail, does not require that bail be granted in ell casesi

i

|

i i
! '
|

;Justice Bilack was offended by the scope of power to which the Court

L9

. 5%arison v. Landon, 32 U.S. 52k (1951):

éL stat. L006 (1950).

SlIbido, Pe 5!42.
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j gave approval, and with characteristic vigor denounced such practices:}
! |
l 1

My own judgment is that Congress has not authorized

the Bureau of Immigration to hoid people in jail without
bond solely because it bslieves them "dangerous.'" Nor
do I think that Congress has power to grant §ny such
authority even if it had attempted to do so0.”2?

Justice Douglas was similarly inclined vis-a-vis the constitutional

issue, but Justices Frankfurter and Burton, while feeling that the

Attorney General had exceeded his discretion, were careful to express :
. |

no disagreement on the constitutional power of Congress. Undeniably,

dangerous Communist aliens left free to engage in pursults harmful to

% internal security are a legitimate concern of the federal government,
| Significantly, the Court chose to defer to Congress when confronted

with explicit statutory language. Due process and the Eighth Amend- i

|

- ment could be reasonably accommodated to the demands of security,

however inconvenient the outcome may have been in terms of elementary .

procedural rightse.

While the Court had examined the evidence available to support

deportation orders in the Bridges case, it had not, before 1951,

focused attention on those provisions of the Alien Registration Act

making past membership in the Communist Party grounds for expulsion
j of resident aliens. This issue reached the Court in Harisiades ve

Shaugggessz.SB The petitioners had severed their affiliation with

52bid., pe 553.
53342 U.5. 580 (1951).
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the Party prior to the passage of the 1940 Act, but they were never-

theless ordered expeiled from the United States. In affirming the

constitutionality of the legislation, the Court also rejected the con-

tention that these orders were illegal because they constituted ex |

| post facto legislation. The majority merely referred to the estab-
i Lished precedent that ex post facto prohibitions appiied only to penal|

| legislation, and deportation orders were considered to be cividl

Sk

| actions, The Court's summary dismissal of this contention prompted

one critic of the decision to remark tersely: "Stare decisis is an

irrelevant answer to constitutional questions of major import.”ss It

ﬂ seems quite likely that, in this particutar instance, stare decisis
' was a convenient cloak for judicial reticence. Deportation policy

had in large part been fashioned on this judicial rule. The majority

probably felt the wisest course, given the momentous issues involved,

was to refrain from open harassment of governmental policy. In de-
% fining the breadth of power possessed by the Congress, Justice Jack-

| son virtually removed all judicial impediments:

It does not require war to bring the power of de-

i portation into existence or to authorize its exsrcise.
Congressional apprehension of foreign or internal
dangers short of war may lead to its use. So long as
| the alien slects to continue the ambiguity of his

; allegiance, his domicile here is held by a precarious

tenure,

59§¥gajewitz Ve Adams, 228 U.S. 585 (1912); Mahler v. Eby, 264
32 (1924). ,

' U.S.

i SSHesse, p. 286.
|
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That aliens remain vulnerable to expulision after

long residence is a practice that bristles with severi-

tisg. Butl 1{ 1s a weapon of defense and reprisal con-

firmed by international law as a power inherent in every

sovareign state. Such is the traditional power of the

nation over the alien, and we leave the law on the

subject as we find 1t456
The implications of these pronouncements are manifold. The language
amployed suggests a sweeping power of expulsion that belies the cone
tention that long-term resident aliens do not come within the province
of congressional authority. It is noteworthy that Jackson ignores
the argument that pre-entry activities alone govern future deporta-
bility. All of the petitioners in the instant case had joined the
Commurist Party after admittance to the United States. Clearly they
were expelled for post-entry conduct. Finally, the Court has ad-
mitted that deportation is a "weapon of defense" and an inherent
power of sovereignty. Simultaneously, Jackson has invoked the "war
power" (which he states is not restricted to wartime), the inherent
powers of sovereignty and judicial precedents to establish congres-
sional primacy. That justice then referred to practical considera-
tions for justifying refusal to abridge judicial seif-restraint:

We think that, in the present state of the world,
it would be rash and irresponsible to reinterpret our

fundamental %?H to deny the government's power of
deportation.

5 6Ha.risiades v. Shaughnessy, 342 U.S. 580, 588 (1951).

57Ibido, Pe 5910
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The meaning of this statement is obvious. Given the temper of the
times, it is not for the courts to tamper with policies concerning

exputsion clearly related to national security. Such an admission i

may be commendable for its cahdor, but it is alsc indicative of
Judicial expediency. It implies that the Court may also take cogni-

zance of current Communist aims, and, applying the test of reason-

ableness, accept steps taken by Congress to meet internal dangers.
With the enactment of the Internal Security Act of 1950, member-

ship in the Communist Party was made prima facie evidence of the

' necessity of deportability. Whereas previously the govermment was
| forced to estabiish in each case that the Communist Party advocated
violent overthrow of the government, all that was now necessary was

for the government to establish affiliation with the party. In

affirming the constitutionality of these provisions of the Act, the

. Court proclaimed:

i The power of Congress over the admission of aliens
i and their right to remain is necessarily very broad,
touching as it does basic aspects of national sovereignty,
more particularly our foreign relations and the national
security.58

| It made no difference that the alien joined the party without full

- knowledge of the true purposes of Communism,

It is enough that the alien joined the Party, aware

i SBGalvan v. Press, 347 U.S. 522, 530 (1953).
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that he was joining an organization known as the Com-

munist Party, which operates as a distinet and active

political organization; and that he did so of his own

free will, 9
Justice Black, in a bristling dissent, described the consequences of
the Court's decision:

For joining a lawful political group years ago --

an act which he had no reason to believe would subject

him to the slightest penalty -- petitioner now loses

his Job, his friends, his home, and maybe even his

children, who must choose betwesen their father and

their native country.éo
Whatever misgivings the majority may have had regarding the harshness
of its decision, the majority felt constrained to follow precedent,
precedent which the present Court had incidentally strengthened by
Justice Jackson's opinion in the Harisiades case. More recently the
Court ruled that an alien faced with deportation bscause of past
Communist membership was saved because of the fact that his affilia-
tion was wholly devoid of political inlplications.&' Thus the Court
was apparently wiiling to distinguish on the basis of the character
of membership. The differences between political and non-political
association with the party, and the majority is not precise in making
the distinction, may require more explicit pronouncement in the

future.

59Ibido, Po 528.

60Ibid., Pe 533.

61.R¢U°ldt Ve Perfetto, 355 U.S. .LlS (1957)0
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.The scope of judicial review of deportation orders has tradi-
tionally been resgtricted to habeas corpus proceedings.62 The Supreme
Court reaffirmed this position in denying a declaratory judgment and
injunctive relief in 8 deportation case,63 but subsequentiy maintained
that the Immdgration and Nationality Act of 1952 did not expressly
ovarride the Liberal judicial review granted under the Administrative
Procedure Act of .L9b,6.6h Therefore, the equitable powers of the
Judiciary could be relied on. Nonetheless, the expanded scope of
judicial review hardly portends any basic modifieation in the power
to expel.

When called upon to square the actions of the Attorney General
with existing legislation, the Court has reached different conclu-
sions. In Jay v. ggzgés the use of confidential information outside
the record of the hearing was sustained as consistent with the
Immigration and Nationality Act.66 Still, an alien againgt whom a
deportation order had been outstanding for six months could not be
required to offer information unrelated to his availability for

expulsion.67 The Court construed the appropriate statutory provisions

62Tiai ve Tod, 264 U.S. L31 (1923); Vajtauer v. Commissioner of

Immigration, 273 U.S. 103 (1926); Costanzo v. Tillinghast, 287 U.S.
351 Ei93§TT

63yeilicila v. Barber, 345 U.S. 229 (1952).
6hShaugpneaqy v. Pedreiro, 349 U.S. 48 (1955).
65351 U.Se 345 (1955).

6066 stat. 215 (1950).

Tinited States v. Witkovich, 353 U.S. 191 (1956).
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as foliows: |

It is permissible and an appropriate construction
to Limit the statute to authorizing alt questions
reasonably calculated to keep the Attorney General |
advised regarding the ccntinued availability for de- |
parture of aliens whose deportation is overdue.© ;

The Acquisition of Citizenship. In the normal course of events,

the transition from alienage to citizenship liquidates in the final

stage the plenary control exercised by Congress. Other than the bar

against becoming President, the naturalized citizen assumes the same
69

privileges and immnities as the native-born citizen. If he can

successfully surmount the obstacles in the naturalization process,

the new citizen can reasonably feel secure.

A foreign national may not assert a constitutional claim to
citizenship. It lies within the power of Congress to establish unie-

form rules of naturalization, and it would seem indisputable by this |

authorization that the legislative branch may dictate whatever ;

standards it chooses as a condition for the acquisition of American |
70 J

nationality. It is neither the judiciary's province nor its duty

68
Ibid., pe 202. Problems of entry have also confronted the Court.

Bonetti v. Rogers, 356 U.Se 691 (1957). Ascertaining the correct
entry among several for the purposes of determining expulsion. Tak
Shan Fong v, United States, 359 U.5. 102 (1958). Judicial determina-
tion of the correct entry among severai to be accepted as the com- ’
mencement of legal residence requisite to acquiring citizenship.

69Ar'&;icle I1, Section 1.

70"The Alien and The Constitution," University of Chicago Law
:Review, 20 (1952-53), 5%56.
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to interpose its judgment except when it essays to ascertain con-
gressional intent. The prospective citizen must satisfy his adopted
homeland in renouncing all allegiance to his former country and in
promising to defend the Constitution of the United States.* Such a
. requirement, on its face, is eminently reasonable. Difficulties occur
only when a determination must be made concerning the inclusiveness
of the phrase "to defend the Constitution." In 1929 the Supreme
Court construed this phrase to include the bearing of arms in defense
of this country.72 Relying on the same construction the Court, two
years later, ruled that an applicant for citizenship who made the
reservation that a war be morally jﬁstified before he would partici-
pate was similarly barred.73 A re-examination of these precedents

in 1945 caused the Court to think differently. In Girouard v. United

§§g§g§7h a divided Court denied that the oath of citizenship re-
quired a promise to bear arms. Justice Douglas reasoned that Yone
may serve his country faithfully and devotedly, though his religious
scruples make it impossible for him to shoulder a rifle."’> Chief
Justice Stone and Justices Reed and Frankfurter dissente&. They

contended that the failure of Congress to change the oath immediately

7lImmigration and Nationality Act, 66 stat. 163 (1952).

T2 ohaimmer v. United States, 279 U.S. 6hL (1929).

73Uhited.states ve Macintosh, 283 U.S. 605 (1931).
71‘328 UsSe 61 (1945).

75]:bido, Pe 614.
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following the Schwimmer and Macintosh decisions, signified Con-

gressional approvel at that time.

Denagturalization. Denatgralization proceedings are justifiable
if proof can be presented that original citizenship was frauvdently
or illegally obtained. "Denaturalization is action by the sovereign
to nuilify in fact a purported status of citizenship which has never
existed at lawe" © Colloquially, what one has never had cannot be
lost. In recent years, denaturalization has been frequently utilized
as a weapon against disloyal persons. ILoss of citizenship on these
grounds was first used in Worid War I.77 Disloyalty to the United
States subsequent to acquiring American citizenship is insufficient
unless it can be shown that lack of allegiance predates or occurred
at the time of naturalization. It has been a long-standing require-
ment that a pérson to be eligibie for citizenship must have been
attached to the principles of the United States Constitution for
five years prior to naturalization.’® During the Second World War,
denaturalization proceedings were frequently used in conjunction with
other programs of alien control. As alien enemies divested of

citizenship, persons sympathetic with the German Nazis or the Italian

76John P. Roche, "Statutory Denaturalization: 1906-1951," Univer-

sity of Pittsburgh Law Review, 43 (1951-52), 279.

" 1bid., pe 31k

78“Developments in the Law of Immigration and Nationality,"
Harvard Law Review, 66 (1952-53), 707.
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Fascists could then be interned for thé war's duration.’® From
March 1942 to June iShl, 543 cases were taken to court to denatural-
ize on the basgis of disloyalty, and L65 certificates of citizenship
were revoked.eo The success of such a program depended greatlLy upon
the readiness of the courts, particuitarly the Supreme Cowrt, to
sanction revocatlon of citizenship. Yet serious obstacles were
erected by the nation's highest tribunal as a result of two signifi-
cant decisions in Schheiderman ve United States,BL and Baumgartner

ve United States.'2 The first of these cases involved an attempt to

revoke Schneiderman's certificate of naturalization because; as a
member of the Communist Party (when he was adnitted to citizenship)
he "had not behaved as a person attached to the principles of the
Constitution of the United States."83 The petitioner admitted
membership in the Party, but denied that the organization was com-
mitted to the overthrow of the United States govermment by force and
violence, and that he personally believed the ends of the Communist
Party could be achieved withinhthe framework of democracy. Such a

position he insisted was not incompatible with the Constitution. The

9p. E. Baleh, "Denaturalization Based on Disioyalty And Disbelief
in Constitutional Principies," Minnesote Law Review, 29 (i9hli-L5),

Los.
80

Roche, p. 319.

81320 v.5. 118 (1942).

82392 v.5. 65 (1913).

835chnetdernan v. United States, 320 U.S. 118, 121 (19k2).
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Court, after a lengthy examination of Communist doctrine and the
petitioner's own convictions, concluded Schneiderman had demonstrated

nc lack of attachment to the Constitution.

We conclude that the government has not carried

{ its burden of proving by "ciear, unequivocal and

f convincing" evidence which does not leave 'the issue
| in doubt" ghat petitioner obtained his citizenship
i1legally O

Chief Justice Stone, joined by Justices Roberts and Frankfurter,
dissented. They maintained that the burden of proof had been sus-

' tained. Scoldihg his brethren of the majority, the Chief Justice

| contendeds

! Attachment to such dictatorship can hardly be thought
| to indicate attachment to the prineiples of an instrument
k of government which forbids dietatorship and precludes

the rule of the minority or the sugpression of minority
rights by dictatorial government.8

éIn Baumgartner v. United S‘bates86 the supreme Court unanimously re-

i versed a lower court ruling sustaining the denaturalization of a
citizen for pro~German sentiments expressed subsequent to his admis-

sion to citizenship; To uphotd this revocation, Justice Frankfurter

' contended, one would have to assume that statements made after
| naturalization accurately reflected the petitioner's state of mind

at the time of acquiring citizenship.

8irpig,, p. 158.

85Ibid., p. 187.
86300 U.5. 665 (19L3).
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; position met with less than enthusiastic reception, for it in effect ',

The logical validity of such a presumption is at
best dubious, even were the supgorting evidence less
rhetorical and more conclusivect’
The inescapable conclugion of these two decisions is that denaturali-
ization will not be tolerated short of substantial evidence of lack
of attachment to the Constitution prior to naturalizatione88 sub-
sequent conduct is a valid reason for revocation of citizenship only
if it is a continuing example of disioyalty dating from the period

before the granting of citizenship, and only then if the proof is

"clear, umequivocal and eonvincing." Needless to say, the Court's

; spelled the end of indiscriminate denaturalization.89 The future

i
i
|
|
|
!
!

difficulty that would be encountered in meeting the test required
by the Court was succinctiy summarized by a former official of the

Justice Department:

In these two cases the Supreme Court has Laid down

a burden of proof which is difficult indeed to meet in
cases involving such intangible and indefinite matters

as allegiance and attachment to constitutional principles
on which concepts men's minds differ very greatly.90

871bid., pe 6774

88Knauer v. United States, 328 U.S5. 654 (1945). Here the Court
sustained a denaturalization decree on the ground that there was un-

| equivocal and convineing evidence that a naturalized citizen had been
' loyal to Germany before, during, and after his naturalization.

|
!
l
|

8
9Robert E. Heffernman, "Communism, Constitutionalism and the

Principle of Contradiction," Georgetown Law Journal, 32 (19L3-L)).

90B8.10h, Pe h25.
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Whether concerned with evidentiary matters or statutory con-
struetion, the Supreme Court has aﬁlibited a zealous regard for the
individual's rights in denaturalization proceedings. Since 1945
the government has been victorious in only one case involving de-
naturalization.9l Two naturalized citizens had been stripped of
their citizenship under the Act of 1920,°2 Eichemlaub and Wilaumeit
had been convicted of vioiation of the Espionage Act after their
naturalization. The essential question before the Court was whether
the Act of 1920 Limited deportation to aliens who had never been
naturalized? The majority concluded that the statute made no dis-
tinction. Aliens » whether they had never been naturalized, or had
acquired and iocst their citizenship, came within the meaning of the
Act.®3 When a statute lacks clarity tie doubts will usually be
resolved in favor of the :’t.ndivtl.duza.l.s’h The government brought de-
naturalization proceedings against an individual and contended that
in his petition for citizenship he falsely answered the following

questionss

( illlnited States ex rel Eichenlaub v. Shaughnessy, 338 U.S. 521
19u8).

92)) stat. 593 (1920).

9 3In other cases dealing with statutory construction; Klapprott v.
United States, 335 U.s. 6OJ. (1948). In denaturalisation proceedings
the govermment must offer "proof of its charges sufficient to satisfy
the burden imposed on it, even in cases where the defendant has made
default in appearances." (p. 613). United States v. Zucca, 351 U.S.
91 (1955). Pursuant to the Immigration and Nationwlity Act of 1950
the filing of "an affidavit showing good cause" is a prerequisite for
maintaining a denaturalization suit.

91‘Nowak ve United States, 356 U.5. 660 (1957); Maisenberg v. United
States, 355 U.S, 670 (1957).
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Are you a believer in anarchy? Do you belong to

or are you associated with any organization which

teaches or advocates anarchy or the oyerthrow of

existing goverrment in this country??
The petitioner responded in the negative, though he was at the time
a member of the Cormunist Party. However, the Court believed that
the question was ambiguous, and asserted that the petitioner could
have understood the question to refer to anarchist organizations
that advocated overthrow of the government. In any event, his member-
ship in the Communist Party did not demonstrate with "clear, un-
equivocal and convincing" evidence a lack of attachment to the
principles of the Constitution.

Denationalization. The marked differences in the Court's treat-

ment of citizens and aliens is readily apparent from the foregoing
rulings. It is necessary for the govermment to establish its oase
for denaturalization beyond a reagonable doubt. Implicit in the
Judiclary's reasoning is the fear that a precedent for widespread
revocation of citizenship might justify the extension of these con-
trols to native-born citizens., Even more stringent safeguards seem
to exist for oitizenship acquired by birth. In Nisikawa ve. Dulles’®

the Court declared that involuntary military service in a fofeign
— army during wartime does not constitute expatriation. On the same
day a divided Court invalidated a section of the Nationality Act of

95Nouak v. United States, 356 U.S. 660, 663 (1957).

96356 UeSe 129 (1957).
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1940 providing for toss of citizenship for conviction and dishonor- '
able discharge for wartime desertion.97 The majority concluded that
the statutory provision, penal in nature, was inconsistent with the
BEighth Amendment's protection against cruel and unusual punishment.
Justices Frankfurter, Burton, Clark, and Harlan, in dissent, were of
the view that the Congressional authority in this ingtance should be
interpreted as an extention of the war power, |

Clearly Congress may deal severely with the problem |

: of degertion from the armed forces in wartime; it is -

: equally clear, from the face of the Legislation and

? from the circumgtances in which it was passed, that

Congress was calling upon its war powerg when it made
such desertion an act of expatriation.9

Moreover, the four justices argued that the statute was not penal,

' and thus "cruel and unusual punishment" was not invoived. The

majority foreclosed denationalization Legislation, a suggestion denied:

' by the minority. If jus soli, Jus sanguinis citizenship can be lost

only through voluntary renunciation, then the Court's ruling, while

| decigive, does not remove all confusion. The question then arises

| |

: as to what constitutes a voluntary or an involuntary act. The issue i

r

i of denationalization has not been conclusively resolved. The Supreme |

i

' Court has noted probable jurisdiction in a case involving another ;
i i
{
i

- Congressional attempt at denationalization -= the revocation of

97

981bido, Pe i2i.

Trop v. Dulles, 356 U,S. 86 (1957).
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citizenship of an individual who wiillfully absents himself from the
United States during wartime to avoid the draft.’”

Summary. Regard for the security of the United States has
prompted Congress to initiate far-reaching Llegislation to controli
alien activity. The regulation is concentrated in three principal
areas -- exclusion, deportation, and denaturalization. The consti-
tutionality of all three has been sustained by the Supreme Court.

A submissive Court has characterized Congress's control over the
exclusion of gliens as plenary. It is doubtless true that whatever
the legisglature decrees for the foreigner at the gates, the courts
must, within their self-imposed bounds, give assent to. Admission
to the United States carries with it the guarantee of more substan-
tial protection, particularly due process of law. Where the Supreme
Court has saved a foreign subject from deportation, more often than
not a denial of due process or an ultra-vires act on the part of the
executive was the reason. Little comfort can be drawn, however, from
these isolated ingtances, since the power of Congress to prescribe
conditions for deportation remains unchallenged by a majority of the
Court. Citigzenship, once bestowed, may not be removed for insubstan-
tial reasons. The scrupulous regard for evidence manifested by the

Court has with frequency frustrated efforts at denaturalization and

99
Mackey v. Martinez, 359 U.S. 933 (1958). On April 18, 1960, the

Supreme Court, without reaching the constitutional issue, remanded
the case to the Distriet Court for further proceedinga. Mackey v
Martineg, No. 29- October Term, 1959.
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denationalization.

That regulation of aliens is interrelated with the maintenance
of internal security has not escaped the Court. On more than one
occasion the judieciary has recognized and accepted this datum as
legitimate concern of Congress, not to be lightly regarded by the
Jjudiciary. That an atien still retains an allegiance to a foreign
country, however tenuous it may be, creates a reasonable presumption
that his activities are worthy of scrutiny by this government, and in
some cases even more serious curtailment of iiberty may be necessary.

Unanimity has been Lacking on the Court in these cases. Liber-
tarian justices, such as Black and Douglas, reject harsh governmenta.L.
controls that obviously offend their sense of enlightened justice.
They are not loath to express their objections in strongly worded
dissents. Their appeal to broad humanitarian principles, nobly and
succinetly stated, made 1little imprint on the more practical-minded
majority, It may be that American immigration and naturalization
laws are illiberal, unjust, and even unenlightened. The difficulty
that confronts the judiciary is its inability to agree on the alien's
constitutional position in American society today. For the moment a
majority of the Court is unprepared to substitute its judgment for
that of Congress, admitting the injustices £hat exist. DBut perhaps,
as a more basic proposition, they do not feel that the judicial pro-
cess is the appropriate instrument for altering public poiicy enun-
ciated and impilemented by the poiitical branches of government,
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CHAPTER IV

LOYALTY

It is axiomatic that loyalty and national security are closely
interrelated. A nation cannot expect to survive internal crises and
external threats without the alleglance of its citizens and particular-
1y of its public servants. This fact was clearly recognized by the
framers of the Constitution when they incorporated in that dogument
an oath for all public officials.l Yet loyalty is an intangible; the
mere enumeration of oaths do not necessarily promise security or une
swerving fidelity to the United States. There seems, however, to be
something comforting in an express pronouncement of allegiance to
fundamental principies upon which democratic society is built. It is
not, therefore, surprising that the fears generated by alien ideolo-
gies in the past two decades have found expression in demands for
orthodox asceptance of prevailing democratic views. In 1943 the
Supreme Court, in a dramatic reversal of an earlier decision, invali-
dated a state statute compelling public school children to salute the

American flag even though doing so vioiated their religious acruples.z

Lyrticle IV, Clause 3.

%est Virginia Board of Education v. Barnette, 319 U.S. 62l (1942).
In Minersville School District v. Gobdtis, 310 U.S. 586 (1940), the
Oourt had sustained a simiiar statute.

106
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: S . —
| Justice Jackson denied the right of government to enforce conform.ty:

If there is any fixed star in owr constitutional

constellation, it is that no official, high or petiy, !
can prescribe what shall be orthodox in pelitics, |
nationatism, religion, or other matters of opinion or ;
force citizens to confess by word or act their faitn l
thereine3

There are, therefore, impermissible bounds to governmental in-
quiry and control. The Bill of Rights guarantees freedom of belief |
! and expression. It would seem that the fundamental individual freedom§

, ' i

to differ, to espouse unpopular causes, requires no less protection

' than the public policy of encouraging Loyalty.

But in recent years it has not been concern for_the loyalty of
the private citizen so much as for the governmental empioyee that has
raised the most serious and'perpiexing congtitutional problems., Vic~
tory in war, disillusionment in peace might well characterize Americané
attitudes in the past twenty years. The capitulation of the Axis |
Powers in 1945 supplied only slight respite for a security-conscious é
government. The menacing doctrines of international Communism, with |
its attendant philosophy of revoiution and subversion fostered fear
and suspicion and shattered complacency. The manifestation of this |

uneasiness came in vigorous efforts to remove from the public payrolls

. all who professed belief in and adherence to Communist principles. As

early as 1939 the Hatch Act forbade the government to hire any person

3Ibid., p. 6h20
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who belonged to an organization that advocated the overthrow of con-
stitutional governament by illegzal msans.h Contemporaneously, the
House Committee on Un-American Activities, under the chajirmanship of
Martin Dies, began conducting investigations into the Loyaity of
govermment empioyees. The revelations of this committee (whether true
or not, and the evidence seems to support the conpclusion that in many
ingtances the charges were reckless and unsubstantiated)s played no
small part in the dsvelopment of a postawar loyalty security program.6
For the moat part its establishment was the responsibility of the
President and his subordinates. However, Congress was not loath to
act when it thought it detected executive foot dragging. A case in
point invoived Messrs. lovett, Watson, and Dodd. All three gentlemen
worked for government agencies., On February 1, 1943, Congressman
Dies charged the three with being affiliasted with Communist front
organizations, and asserted that they were unfit for public service.
Following a Legislative investigation that essentially sustained the
Congressman's allegations, the House of Representatives added an
amendment to an appropriations bill cutting off the salary of the

three.7 The Senate agreed reluctantily and the President, Lacking the

—

U53 stat. 1147 (1939).

5Alan Barth, The qualty of Free Men (New York, Viking Press,
1951)’ Pe T2

6Thomas I. Emerson, David M, Helfeld, "Loyalty Among Government
Employees," Yale Law Journal, 58 (1948), 8.

757 Stat. 450, Section 304 (1943).
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item veto, signed the biil. Shortly thereafter Lovett, Watson, and
Dodd challenged the law and ulilmately the Supreme Court granted
rewrlew.8 The Court chose to restrict its consideration to a single
question. IMd the legislation constitute a bill of attainder, which
Congress under the Constitution is forbidden to enact? The answer
was in the affirmative., Justice Black, as spokesman for the Court,
rejected the contention that the enactment was merely an appropriation
matter over which Congress had complete control. The Court viewed

the measure as clearly designed to force the dismissal of the em-
ployees.

The Lovett case did not bear on any constitutional right to pub-
lic emptoyment or the permissible reasons for executive dismissal on
security grounds. At most the judiciary disatlowed Legislative dis-
missal of employees in the executive branch when not even the semblance
of judicial proceedings had been followed.

The Constitutional Status of the Public Employee. Before con-

sidering the Court's disposition of cases dealing with govermment
employment and aecﬁrity it is well to take note of the constitutional
position of the public servant. It would seem that admission to
government service is a privilege which may be granted or denied, sub-

ject to reasonable limitations.’ Qualifications may be prescribed

8United States v. Lovett, 328 U.S. 303 (1945).

9United Pablic Workers v. Mitchell, 330 U.S. 75 (1946). See also,
Garner v, Hoard of Public Works of Los Angeles, 341 U.S. 716, 725
(1950). (Justice Frankfurter concurring), and Arch Dotson, "The
Emerging Doctrine of Privilege in Publie Emp.Loyment," Public Adminis-
tration Review, 15 (1955), 87. The Author characterizes the position
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with respect to competency, intelligence, reiiability and related
fagtors. As early as 1883 Congress established the Givil Service
System in an effort to replace the spoils system with more reasonable
criteria for recruiting public employeea.lo But it does not follow
that the nondiscriminatory denial of employment opportunities in
government is offensive to any constitutional provision. The epigram
of Oliver Wendell Holmes is often mentioned to substantiate this point
of view. "Petitioner may have a congtitutional right to talk politics,
but he has no constitutional right to be a policeman.“ll To a large
extent, however, this statement oversimplifies the issue and raises
the problem that has confronted recent courts., It is one thing to
assert that public service is not a vested right. It is quite another
question to attempt to delineate the scope of protection afforded the
employee in government service. As Professor David Fellman has so
succinctly stated, "While there may not be in the present state of the
law, any constitutional right to public employment; there is constitu-
tional right in publie employment."12 In a very real sense the prob-
iem of the Court has been to ascertain what rights are granted the

government employee against arbitrary and capricious dismissal. At

that public employment is a privilege rather than a legal right as
"unsound, unwise, and unnecessary."

100ivil Service Act of 1883, 22 Stat. 403 (1683).
Hycaulifre v. New Bedford, 155 Mass 216, 220 (1892).

12Dmvid Feliman, "The Loyalty Defendants," Wisconsin Law Review,
(1957), 5. : . :
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the least, due process would seem to dictate elementary standards
under ordinary c;Lr'::uma'i'.s.nc,es.J‘3 However, national ascurity may
require considerable flexibility in authority to dismiss if the
government is to protect itself from dangerous or potentially danger-
our employses who ars security risks.

The Federal Loyalty-Security Program. The government's loyalty-

security program was instituted in 1947 by President Harry S. Trumandd
Its purpose was to provide procedures for removing disioyal empioyees,
and for preventing the recruitment of such individuals. Four years

passed before the Supreme Court considered any aspect of the progranm,

and itg decision in Balley v. Richardson‘l's was valueless as an in-
sight into the justices' conception of public ﬁolicy versus individual
rights in government employment. An evenly divided Court sustained
the dismissal of Miss Dorothy Bailey because of her membership in the
Communist Party.j‘6 As is cugtomary in such situvations no opinion was
fileds The petitioner had denied membership in t’he Communist Party
and argved that she was loyal to the United States., Nevertheless, she
was discharged, largely on the basis of information provided by name-

less informers, whom she was not permitted to confront or cross-

lBBemard Schwartz, "The Supreme Court -- 1958 Term," Michigan Law
ReViOV, 58 (1959), 1750

Uexocutive Order No. 9835, 12 Federal Register, 1935 (1947).

lS3h1 U.S. 918 (1950).

léJustico Clark took no part in the consideration or decision of

the case.
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examine, The identity of the division on the decision was not
announced, but the comments of individual justices in a later case,

Joint Anti-Fascist Refugee Committee v. McGrath,l7 indicated fairiy

conclusively how the Jjustices voted in the Bailey decision. Justices
Douglas and Jackson left no doubt concerning their disagreement with
the procedures by which Dorothy Bailey had been suspended. Douglas
remarked:
Dorothy Bailey was not, to be sure, faced with

a criminal charge and hence not technically entitled

under the Sixth Amendment to be confronted with the

witnesses against her. But she was on trial for her

reputation, her job, her professional standing. A

disloyalty trial is the most crucial event in the

1life of a public servant. If condemned, he is branded

for life as a person urworthy of trust or confidence.

To make that condemnation without meticulous regard

for the decencies of g fair trial is abhorrent to

fundamental Justice.l
Justice Black's constitutional attack on the loyalty program and
Justice Frankfurter's concern for due process in security cases
strongly suggest that they, along with Douglas and Jackson, were the
four who found the procedures followed in the Bailey case deficient.
Because Justice Reed, Chief Justice Vinson, and Justice Minton dis-
sented in the Refugee Committee Case, they probably voted to sustain
Dorothy Bailey's dismissal. By the process of elimination, Justice

Burton seems to be the fourth member of this group.

a3 v.s. 123 (1950).

18Ibid., Pe 180. Justice Jackson remarked, "An equally divided

court %aagy rejects the clalm that th individ-
ual has hearing righta. ! (p. igg5 J © Vid
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At the outset the Court had to determine the validity of stand-
ards utilised in the dismissal of government employees. The inde-
cisiveness of the Balley deoision was compounded by the variegated

views of gix opinions in Joint Anti-Fascist Refugee Committee v.

McGrath.'’ In essence the dispute involved the authority of the
Attorney General to compile a List of organizations deemed subversive
end to include organizations without the benefit of a prior hearing.
The Attorney General's list was furnished to.the Loyalty Review

Board and in turn cireculated among various governmental agencies.
Employees affiliated with groups cited by the Attorney General might
find their service with the government terminated. Three organiza-
tions protested their inclusion on the listzo on the claim that they
were charitable organizations. Justice Burton joined by Justice
Douglas assessed the Attorney General's action as arbitrary because
the listing had been completed without an "appropriate determination."
The restraint with which Burton approached the issue was not shared
by his colleagues. Justice Black, asserting that due process was
lacking, also challenged the constitutionaiity of the practice in-
volved here. "More fundamentally, however, in my judgment the
executive has no constitutional authority with or without a hearing,

officially to prepare and publish the lists challenged by

Y312 v.5. 123 (1950).
20j0int Anti-Fascist Refugee Committee, National Council of

American-Soviet Friendship, Inc., and The International Workers
Order.
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petitioners."Zl To do so, he believed, would be to enact a bill of
attainder. Justice Frankfurter observed that the right to a hearing
was of the essence of due process, while Justice Douglas, agreeing
that notice and hearing were essential, sided with Black on the con~
stitutional question. "I do not see how the constitutionality of this
dragnet system of loyalty trials which has been entrusted to the
administrative agencies of government cén be sustained."22 Justice
Jackson, although he eriticized the Wextravagance" and "intemperance"
of his brethren,23 shared their views on the impihgement of due
process. The dissenters were Justices Reed and Minton and the Chief
Justice. They could see no objection to a listing that carried no
legal penalties. "Reasonable restraints for the fair protection of
the Goverrment against incitement to sedition cannot properiy be said
to be 'undemocratic® or contrary to the guarantees of free speech.
Otherwise the guarantee of civil rights would be a mockery."2h Notice
and hearing were not required in circumstances where there was no
loss of liberty or property; to permit the extension of these privi-
leges Miould amount to interference with the Executive's discretion,

contrary to the ordinary operations of Government."25 'At least on

21Joint Anti-Fascist Refugee Committee v. McGrath, 31 U.S. 123,

143 (1950).

22 v4d., p. 180.
23

Ibid., p. 183,

rrid., p. 199.

Ihida, pe 203
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one point a majority of the Court concurred. The procedures that
were employed by the Attorney General were not a¢ceptable. For four
Justices due process required notice and hearing. Black and Douglas
felt, additionally, that the whole program of ioyalty trials was
invalid, while the three dissenters justified the Attorney General's
actions as a reasonable implementation of security policy. The
peripheral question of confrontation at security hearings remained
unclarified insofar as a majority of the Court was concerned. It ig
interesting to note that while this issue was raised frequently in
subsequent cases, it did not again receive extensive treatment in a
majority opinion until 1958.26 -

In 1955 the Supreme Court was again asked to review the classi-
fication of organizations based on their political beliefé.27 The
Communist Party was required under the terms of the Sﬁbversive
Activities Control Act of 195028 to register with the Attorney
General as a "Communist-Action" organization. A hearing was con-
ducted by the Subversive Activities Control Board that resulted in
the recommendation that the Party be registered. However, part of the
evidence upon which the determination was made was offered by wit-

nesses suspected of perjury. Thereupon the Party requested leave to

greene v. McELroy, 360 U.S. L7k (1958).

27Communist Party of the United States v. Subversive Activities
Control Board, ?"‘13 1 U.S. 115 (19%5).

28¢), stat. 987 (1950).
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file an affidavit to adduce additional evidence. The government
conceded that certaln wilinesses were under investigation for possible
perjury, but contended that on balance the evidence was sufficient to
support the finding of the Board. The Cowrt of Appeals accepted the
government's position. The Supreme Court timited its inquiry to the
single question of the alleged perjurious evidence and its effect on
the outcome of the hearing. Justice Frankfurter, for the majority,
announceds:
When uncontested challenge is made that a linding

of subversive design by petitioner was in part the .

product of three perjurious witnesses, it does not

remove the taint for a reviewing Court to find that

;2:;g'§sfi§§i§ iggocent testimony to support the

go

Therefore, ;he case was remanded to the Board for further hearing. In
_dissent, Justices Clark, Reed, and Minton maintained that the credi-
bility of the witnesses had been attacked at the initial hearings,
and that the original determination should be allowed to stand. The
Court majority, over the objections of the dissident Justices,
‘avoided constitutional questions.

As cases reached the Court in the 1950's affecting the scope of
the gbvefnment's power to dismiss its own employees, persistent
efforts were made to obtain an elucidation of the constitutional

igsues. Without exception these attempts failed as the Judiclary

29Gommunist Part; g£ the United States v. Subversive Activities
Control Board, 351 %.s. 118, 12 (1955).
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| seized upon Lesser grounds for resolving particular controversies.

| |
i Certainly there were ample opportunities to elicit a definitive state-
i i
i ment from the Court. The problem of nonconfrontation, for example, !
1

was evaded by the Justices in Peters ve. Hobby.-° Dr. Peters had

served in a non-sensitive position as a Speclal Consuitant to the
Uﬁited States Public Health Service. Several times between L9L9 and

j 1953 he was cleared of charges that he was a member of the Communist

| Party. In April 1953 the Loyalty Review Board conducted an inde- :
pendent post-audit and concluded that there was reasonable doubt of é
. his loyalty. Thereupon, Dr. Peters was dismissed and barred from

i further government service. At all of the aforementioned hearings

- he was denied access to the information used against him. The Court

§ ruled that his dismissal contravened the Presidential Executive Order

| limiting the Board's authority to "cases involving persons recommended;
5 for dismissal on grounds relating to loyalty by the loyalty board of ?
any department or agency."31 Post-audit was inconsistent with this

provision. Even though Justice Black was amenable to the resoilution

of the case on this basis, he hastened to add:

I wish it distinetly understood that I have grave ;
doubt as to whether the Presidential Order has been [
authorized by any act of Congress. I also doubt that |
the Congress could delegate power to do what the Presi-
; dent has attempted to do in the Executive Order under
consideration here,32

- 303k v.s. 331 (u95h).
| 3lpzecutive Order 9835, L2 Federal Register 1935 (1947).
5 32peters v. Hobby, 3h9 U.S. 331, 350 (1954).
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5 A question of statutory construction served as the justificéfion |

for avoiding constitutionai issues in Cole v. Young.33 Here a Food

and Drug Inspector in New York was suspended and subsequently dis-
missed because of sympathetic association with Communists. As a

| veteran he was subject to certain protections flowing from the

Veterans' Preference Act.3h Specifically he could not be removed
without cause, and he could appeal to the Civii Service Commission
and its ruling would be binding. However, a law passed in 195035

i authorized the removal of any employee whose continued presence in
| government service was inconsistent with the interests of national
2 security. The Civil Service Commission contended that the L950

| legiglation superseded the Veterans'! treference Act and they refused
; to entertain his appeal. The Supreme Court disagreed:

We conclude (1) that the term "nationai security" is

used in the Act in a definite and iimited sense and

relates only to those activities which are directiy con-
cerned with the nation's safety, as distinguished from the
general welfare; and (2) that no determination has been

made that petitloner's position was affected with the
"national security," as that term is used in the Act.

It follows that his dismissal was not authorized by the 6
1950 Aet and hence violated the Veterans' Preference Act.3

By basing its ruling on the meaning of national security as

- 331 s 536 (1955).
- M58 stat. 390 (190h).
- 3%y stat. 176 (1950) .
- Pcole v. Young, 3L U.S. 536, 5k3 (1955).
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| understood in the 1950 Act the Court was able to avoid the delicate

constitutional question of the extent of the Fresident's removal
power. In dissent, Justices Clark, Reed, and Minton consgtrued the

Act as permitting discharges without reference to the character of

the position.

The Court again manifested its affinity for procedural correct-

in violation of departmental regulations promulgated for handling
security cases. Service's discharge was defended by invoking the
so-called "McCarran Rider."38 This "rider" was a Congressional
enactment vesting the Secretary with absoiute discretion to dismiss
government employees. However, a unanimous Court chose to consider

. existing departmental regulations as applicable to discharges under
the "McCarran Rider." If true, the petitioner's dismissal was affect-
| ed without proper observance of existing regulations, notwithstandihg

| the McCarran Rider." The Court phrased its ruling in these words:

Rider the Secretary was not obligated to impose upon

himself these more vigorous substantive and procedural

standards, neither was he prohibited from doing so, as
i we have already held, and having done so he could not,
I so long as the regulations remained unchanged, proceed
; without regard to them.39

J
i
l While it is of course true that under the McCarran

3735) v.s. 363 (1956).
3865 Stat. 581, Section 103 (1951),

Fservice v. Dulles, 35L U.s. 363, 388 (1956).

! negs in Service v Du.Lles.37 The point in contention here was the au- |

thority of the Secretary of State to dismiss a Foreign Service Officer!

|
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By the mid-1950's constitutional attacks on the federal loyalty- |
security program had failed to receive substantial attention from the :
Court except for the ever-present cirticisms found in dissenting

i opinions. As one observer noted:

While many an epigram from the mgjority side has
inspired condemnation of the Government's security
program, a court majority in support of a successful
congtitutional attack upon it is stils Lacking.ho

Nonetheless, the Court continued to invalidate dismissais whenever the

letter of the law on departmental regulations was in any way vio-

| lated.ul In 1959 the Court was again faced with the issue of con-
i i‘rontation.u2 The petitioner here was an aeronautical engineer em-
ployed by a private concern under contract with the government.b3 Hig
security clearance for dealing with classified information was re-
voked because of his alleged association with known Communists. The
record of the hearings conducted prior to the revocation of his

clearance included information suppiied by confidential informants.

|

. %obert J. Morgan, "Federal Loyalty-Security Removals 191461956,
. Nebraska Law Review, 36 (1957), L2k.

|

§ Wystarelli ve Seaton, 359 U.S. 535, 545 (1958). "Because the

. proceedings attendant upon petitioner's dismissal from government
!service on grounds of national security fall substantially short of
| the requirements of the applicable departmental regulations, we ho.d
. that such dismissal was illegal and of no effect."

; hzﬁreene Ve McElroy, 360 U.S. 474 (1958).

; h3Onca before the Court had been asked to clarify the authority of
| private concerns to dismiss employees because of membership in the
|Gommunist Party. Black v. Cutter Laboratories, 351 U.S. 292 (1955).

; The Court disposed of the case as involving the construction of a

| local contract under local law. It did not present a substantial
ifederal question.
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Subsequently he was discharged by his empldjéf”and-ﬁés”thégléAéan-“

| gecure employment elgsewhere. Because the petitioner's dismissal

resulted directly from governmentatl action, he attacked the validity

should be withdrawn. Questions that had remained largely dormant
L5

since the Baileyhu and Joint Anti-Fascist Refugee™ cases now seemed

. destined for judicial interpretation. In a lengthy opinion delivered

by Chief Justice Farl Warren the majority skirted close to the con-

stitutional question, but rested its decision on much narrower

i grounds. The controlling problem was articulated by the Chief

? Justices:

Whether the Department of Defense has been authorized

to create an industrial security clearance program under

which affected persons may lose their jobs and may be

restrained in following their chosen professions on the

basis of fact determinations concerning their fitness for

| clearance made in proceedings in which they are denied the

' traditional procedural safeguards of confrontation and
cross-examination.

Of especial interest is the Chief Justice's use of the word "tradi-

| tional" in referring to the procedural rights of confrontation and

|
i .
g crogs-examination. In point of fact the Court could not refer to any

f m‘B.sti.l.ey V. Richardson, 341 U.S. 918 (1950).

hsJoint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123
- (1950).

- Y%reene v. McElroy, 360 U.S. L7h, 493 (1958).

i of the procedures followed in determining that his security clearance f
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precedents where procedural rights of conirontation and cross-

examination were made applicable to the type of hearing under con- |
sideration here., A reading of previous decisions would seem to sug~ |
gest that the matter was judicially unresolveds. Of course, one may

assume that Warren conceived of these procedural rights in the ab-

stract. In any event eight members of the Court did agree that
Congress had not authorized reliance on proceedings where the indi-
vidual was not "accorded the chance to challenge effectively the evi- 1
dence and testimony upon which an adverse security determination

- might rest."u7 The majority refused to decide whether the President
f possessed inherent authority independently to create a program such
; as the one utilized here or whether Congressional action was neces-

. sary. Further, they refrained from ruting on "what the Limits on

. executive or iegislative authority may be.“)'l8 Said Chief Justice

Warrens

We decide only that in the absence of expiicit
authorization from either the President or Congress
the respondents were not empowered to deprive pe-
| titioner of his job in a proceeding in which he was
| not afforded the safeguards of confrontation and cross-
| examination.4? |

; Yet, while disclaiming any intention of settling the constitutionalv f

question, one is left with the unmistakable impression that at least §

WTTvid., pe 502.

hBIbido s De 508.

- 914,
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f Concerning the constitutional question Ciark was indeed pessimistice f

\

|
{
|
|
i
!
I
1

. "intimating no views as to the validity of those procedures."53 Only

o s ing

five justices50—§ere prepared to find %ﬁé-ﬁgaéfiéééhéhgﬁviﬁhﬁ;é- %
seribed not only lacking in expiicit executive or Congressional
authorization but inherently unconstitutional.Sl The Chief Justice ;
lent credence to this assumption when he characterized such programs %
as involving "doubtful constitutionality."52 Justices Frankfurter,

John Marshall Harlan, and Charles Evans Whittaker concurred in the

decision of the Court but essayed to point out that they were

Justice CLark dissented, believing that there was ample authorization.

Thus, at one pdint he remarked sarcastically:

How the Court can say, despite the facts, that the

President has not sufficiently authorized the orogram

is beyond me, untess the Court means that it is neces- :
sary for the President to write out the Industrial - 5
Security Manual in his own hand.5“ :

While the Court disclaims deciding this constitu~
tional question, no one reading the opinion will doubt
that the expiicit language of its broad sweep speaks

50Chief Jugtice Warren, Justices Black, Douglas, Brennan, and
Stewart.,

SlJoseph L. Rauch, Jr., "Nonconfrontation in Security Cases,"

 Virginia Lew Review, 45 (1959), 1.83.

i
{

52Greene vo McELroy, 360 UuSe L7k, 507 (1958). |
53Tbid., pe 5084

Sirbid., pe 521
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in prophecy. Let us hope that the winds may change.

e
The Greene decision marks the most recent expression by the Court on
the federal lLoyalty-security prOgram.Sé The dicta in that case geen
to portend a more sympathetic court attitude for the employee em-
broiled in a security trial. While the constitutionality of the
gecurity program in general has never been enunciated by the high
tribunal, the Court has certainly proceeded on that assumption. By
insisting on an undeviating compliance with existing procedures the
Court has, with one exception,57 invalidated all dismissals from
government service in security cases.

The Taft~Hartley Non-Communist Affidavit. Post-war concern

about the growth of Communist influence in the United States and its
resultant effect on internal security was manifested in many quarters.
Accompanying the government's institution of a program to minimize
disloyalty among federal employees was the growing belief that the
American labor movemsnt was susceptible to Communist infiltration.
Communist designs on labor unions have been expj.ained in the foitow-

ing words:

SSIbid., P. 524,

S —

6

5 Taylor v. MoElroy, 360 U.Se 709 (1958)., The Court held that
the case was moot because the petitioner's security clearance had
been restored. :

57

Bailey v. Richardson, 3Ll U.S. 918 (1950).
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The reasons for Communist interest in the trade
union movemsnt are obvious. First, a position as an
officer in a labor unlon gives the Communist Party
member a base of operations and an income. To the
public, he is built up as a union leader rather
than as a Communist. The nature of his work --
organiszing, negotiating, directing strikes -~ brings
him close to the workers, where he can capitalize
on the industrial injustices and inequities that often 8
exist and stir up class hatred and industrial warfare.’
Partially to offset these potential or existing dangers the
Congress in 1947 required as a part of the Taft-Hartliey Act the filing
- of a non-Communist affidavit by all labor union officers.59 Failure
to comply with this provision, albeit carrying no eriminal penalties,
would result in the ioss of priviieges before the National Labor
Relations Board. The constitutionality of this portion of the Taft-
Hartley Act was affirmed by the Supreme Court in 1950.°C The affi-
davit was assailed as an infringement of the First Amendment, But
the government contended that the provisigm in no way circumscribed
beliefs or freedom of expression, inasmuch as it did not punish speech
or result in the removal of any individual from office. In short; the
non-Communigt affidavit was Justified as a reasonable regulation of
interstate commerce. Because Commnists were committed to foster

political strikes that would obstruet the free flow of commerce,

SeLtwrence Kearng, "Non-Communist Affidavits Under the Tafte

Hartley Act," Georgetown Law Journal, 37 (49L9), 297.
59

6°American Commnications Association v. Douds, 339 U.S. 382

(1949).

61 Stat. 146, Section 9(h) (L947).
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Congress might enact legislation to prevent such occurrences. The
Court, speaking through Chief Justice Vinson, agreed that Congress

had not exceeded its power:

When particular conduct ie regulated in the interest
of pubilic order, and the regulation results in an in-
direct, conditional, partial abridgement of speech, the
duty of the courts is to determine which of these two
i conflicting interests demands the greater progection
| under the particular circumstances presented.®t

Even admitting the indirect effect of the affidavit on freedom of

speech, Congress had reasonable grounds on which to act:

In enacting Sec. 9(h), Congress had as its objective

the protection of interstate commerce from direct inter-
ference, not any intent to disturb or proscribe beliefs
as such, :

Justice Frankfurter and Justice Jackson concurred but expressed reser-
% vations about the valldity of that portion of the oath that required
the affidavit to forswear belief in Communism in addition to actual
membership in the party. As Jackson remarked:

All parts of this oath which require disclosure of

overt acts of affiliation or membership in the Communist

Party are within the competence of Congress to enact . . .

~ any parts of it that call for a disclosure of beligf un-
| connected with any overt act are beyond its power. 3

rbid., pe 399.
6

2 bide, pe LO7.
31bid., pe WS,
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Justice Black dissented and indicated that he found the affidavit,
in its entirely, repugnant to constitﬁtional principles.6h

The disposition of the constitutional question Largely removed
the Taft-ﬁhrtley oath as a significant factor in Court decisions re-
lated to loyalty and security. For the reason that the ocath was
defensible only if the practical dangers of Communism to the iabor
movement were accepted, it is significant that the Court acceded to
legislative concern, and gave judicisl notice to the aims of the
Party.

On several occasions the judieciary has disposed of jurisdictional
problems accruing from the non-Communist oath. The Court maintained
that the National Labor Relations Board coutd not proceed against an
employer at the insistence of a union affiliated with the CIO when
the latter had not executed the non-Communist affidavit.®d However,
Sec. 9(h) does not preclude the issuance of a complaint for unfair
labor practices after the required non-Communist affidavits have been
filed, even though they had not been filed when the union brought the

charge.66 Concerning other problems involving the construction of

641n Osman v. Douds, 339 U.S. BU6 (1949), the Court again affirmed
the labor oath as it applied to membership or affiliation in the
Communist Party. However, the Justices were evenly divided with
respect to the provisions of the oath relating to beliefs. Chief
Justice Vingon, Justices Reed, Burton, and Minton would also sustain
this portion. Justices Hlack, Frankfurter, Douglas, and Jackson dis-~
agreed. Justice Clark took no part in the case.

6'SNL.RB v. Highland Park Manufacturing Company, 341 U.S. 374 (1952).

66NLR.B v. Dant, 34k U.b. 374 (1952). See also, NLRB v. Coca-Cola

ttgg of Louisville, 350 U.S. 2kl (1955). Empioyers in an
Labor practices dispute before the NLRB may show non-compliance_
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this provision, the Court has heid that state couris may not enjoin
peaceful picketing even when the union had not filed the necessary
oath,67 and the criminal penalties provided in thg Taft-Hartiley Act
for the filing of a false affidavit are the sole sanctions avail-
able. 68

Passports. The loyalty oath was sustained impiicitly in the
case of government employees, expilicitly insofar as labor union of-
ficlals were concerned, and yet another extension of the oath was

denied in Kent v. Du.'Lles.69 In regent years the State Department has

made the filing on an affidavit forswearing membership in the Com-
munist Party a prerequisite for obtaining a passport. The denial of
passports to Communists or Commumist sympathizers was grounded in the
belief that such persons, in their travels in foreign countries,

might bring harm to the United States. Thus, control over foreign
travel came to be equated with domestic security.7o The Supreme

Court in the Kent case examined the source of the authority upon which
the State Department purperted té act in refusing passports because of

alleged Commnist beliefs or nembership in the Communist Party. In a

with Section 9(h) of the Taft-Hartley Act.

67united'M1ne Workers v. Arkansas, 351 U.S. 62 (1955).

68 Leedom v, International Union, 352 U.S. 145 (1956); Meat Cutters
v. Labor Board, 352 U.S. 153 (1956).

69357 U.S. 116 (1957).

70Louis Jaffe, "The Right to Travel the Passport Problem," Foreign
Affairs, 35 (1956), L8, .
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S to L decision the Court, without reaching the constitutional issue,
heid that Congress had not authorized this actlon. Justice Douglas
contended, "The right to travel is a part of the "liberty" of which
the citizen cannot be deprived without due process of Llaw under the

nil

Fifth Amendment. Moreover:

Since we start with an exercise by an American citizen

an activity included in constitutional protection, we will

not readily infer that Congress gave the Secretary of State

unbridled discretion to grant or withhold it, (2
Justices Clark, Burton, Harlan, and Whittaker Dissented. They con-
cluded that the Secretary of State had relied on existing statutory
authority.73

The decision of the Court in the passport areas is not strange.
For a careful examination of Court pronouncements in related areas
reveals a pattern of judicial caution in the implementation of
loyalty-security programs because of their far-reaching effect on
rights of the individual. Three conclusions may be tentatively
reached about the inclination of the Court. First, such programs

must be clearly and explicitiy authorized by the President or Congress.

"lyont v, Dulles, 357 U.S. 116, 125 (1957).

1pid,, p. 1294

73Dnyton ve Dulles, 357 U.S. 1hk (1957). Here the petitioner had
executed the oath but he was denied a passport beecause of his asso-
ciation with suspected subversives. Using the same reasoning as in
Kent, the Court concluded that the Secretary of State was without
authority to deny the passport.
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Inference or implied approval is insufficlent. Secondly, when there
is such authorization in unmistakable terms the (latter of the law or
regutations must be followed without deviation. Finally, and on this
point some confusion still prevails, the vietim of a security or
loyalty hearing is entitied to some elemsntary protection consistent
with due process of law.

State Loyalty Programse. The rapid expansion of loyalty programs

since 1945 has not been confined to the federal government. States
also have been cognizant of the threat posed by employees in posi-
tions of trust whose allegiance was suspect. As the federal security
program progressed the States were concurrently inaugurating their
own policies to insure loyalty at the local J.eve.L.7h Numerous con-
stitutional challenges were levelied against these procedures, and
the Supreme Court, aware of the momentous problems involved, extended
review to a variety of loyalty programs.

The first reaction of the Court was one of'tentative silence.

In Parker v. Los Angeles Couni;}z75 the Court agreed as one to dismiss

the writs of certiorari on the grounds that the constitutional issues
were not ripe for decision. The case concerned actions brought by
several civil servants to prevent the enforcement of a Loyaity oath.

But the Court felt that the dispositibn of the various questions

"ipobert E. Cushman, Civil Liberties in the United States (Ithaca,
Cornell University Press, 1956), p. L77.

75338 U.s. 327 (19L9).
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raised was left unclear by a reading of the lower court decision.
For exampie, there was some question as to what compulsion, if any,
foilowed the disclosure of information required in the oaths. Like-
wise it was uncertain whether the lower court upheld the right of

76

discharge. later in Shub v. Simpson'~ the Court denied a petition

for certiorari that would "advance and expedite the hearing of an
appeal from a decision of the Court of Appeals of the State of Mary-
land affirming the denial of a petition for writ of mandamus "1
Subsequently, the Maryland statute did reach the high court.78 A per
curiam opinion accepted the State Supreme Court's decision on the
proper construction of the oath required of all candidates for public
offices That interpretation, paraphrased, was that the individual
had not knowingly been a member of any organization engaged in the
attempt to overthrow the government by force and violence. The
elemnt of scienter was decisive; and with the assurance of the
Maryland Attorney General that he would urge this consgtruction to the
proper authorities, the Court was satisfied.

The substantive issues raised by state loyalty oaths were touched

6310 U.5. 861 (1950).

77Ibid., pe 861, The case concerned the denial by the Secretary
of State of Maryland of a certificate of nomination tendered by the
Progressive candidate for Governor. The refusal was based on the
failure of the petitioner to execute an affidavit as required by the
Maryland Subversive Activities Act of 1949.

78Gerende ve Board of Supervisors of Elections of Baltimore, 341
U.8. 58 (1950). :
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on oniy tangentially in the above cases. Beginning in 1951 a series

of disputes cams to the Supreme Court that went to the heart of the
prohlem. In essence the decisions of the high tribunal feitl into
three major categories: loyalty oaths for government employees,
teachers, and exemption on property taxes.

In Garner v. Board of Puhlic Works'® the Court sustained the

constitutionality of a loyalty oath required by the city of Los
Angeles of all public employees. The oath covered belief in the
overthrow of the government by unlawful means and extended to mem-
bership in organizations that advocated such a philosophy. dJustice
Clark stated the portion adhered to by the majority:
We think that a municipal employer is not disabled

because it is an agency of the States from inquiring of

its employees as to matters that may prove relevant to

their fitness and suitability for public service. Past

conduct may well relate to present fitness; past loyalty

may ha(ng reasongble relationship to present and future
trust.

The Court assumed that scienter was implied in the oath. Even though
the oath related to past conduct the judiciary was ready to admit
that the requirement was a reasonable presumption of the close con-
nection with present fitness for public service. Unquestionabiy the
accepted view that public service ig a public trust guided the Court
and afforded Justification for dismissals where trust was lacking.

311 v.8. 716 (1950).

80p14., po 720.
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i One may argue, quite apart from the question-ofraiéi;yélt§;wfﬂéf the

pubiic servant who refuses to submit to inquiry concerning his trust,

This contention may be especially valid when the employee occupies a

sensitive position.

The teaching profession has been the object of official scrutiny.

| Classroom teachers deal with impressionable minds, and the State has

ingisted that members of that exalted profession comport ithemselves

' Loyalty has been considered inextricably intertwined with these

" virtues:

‘ Teachers must possess qualifications other than

-~ - academic proficiency and lLoyalty. Once they lose

their reputation for honesty, morality, and patriot-

ism they cannot do an efficient job in the classroom,

‘ and, hence, lack the essential qualifications for

: members of the teaching profession,Sl

At the same time, however, the pursuit of knowledge to which the

- teacher is committed, necessitates flexibility and freedom from
‘thought control. Academic freedom has iong been jealously guarded as
a worthy goal of a democratic soclety. The difficulty of balancing

| these two interests has not been made easier by the fear of Communism

| that has been so widespread in the post-war era. To the Supreme

81
John Miller, "Constitutionality of Efforts €0 Dismiss Public
School Teachers for Loyalty Reasons," Marquette Law Review, L2

forfeits the usual presumption of innocence and suggest unreiiability.:

| in accordance with the highest standards of integrity and proficiency.é
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we o sy

Court fell the arduous task of attempting to find the appropriate

limlts of State conirol over the academic profession,
In 1954 the Court reviewed the New York Feinberg Law and ruled

that 1t was constitutional.aa The law was described by the Court:

i It is the purpose of the Feinberg Law to provide for
! the disqualification and removal of superintendents

of gchoolg, teachers, and employees in the public

i schools in any city or schoodl district of the State

| who advocate the overthrow of the Government by uniaw-
means or who are memphers of organizations which ;
have a Like purpose.°> ;

The Board of Regents of the Public School System was authorized to
' compile a list of organizations whose beliefs and practices brought

" them within the terms of the Feinberg Law. The act was mainly

attacked as a deprivation of freedom of speech and agsembly. But -
Justice Minton observed that there was no interference with either 1

right if the individual separated himself from the teaching profes-

sion. The Justice observed that no one had the right "to work for the |

State in the school system on their own terms.“au There were three
. dissents, with Justices Black and Douglas taking sharp issue with

their brethren on the constitutional question. Justice Frankfurter

jrested his opinion on a point of jurisdiction and did not touch the
l @
| !
E 82Adler Ve Board of Education of City of New York, 342 U.S. 485
. (19517 - o

i

831444, p. 490.

f 8“19;9., p. L92,
| ‘
[
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merits of the case. Thus the Court agreed that membership in an
organization declared by a state law or a state agency to advocate
overthrow of the Govermment by uniawful means was adequate cause for
the dismiseal of public school teachers. Yet the judieiary has held
that membership must include scienter. The dismissal of teachers
solely on the basis of organizational membership regardiess of their
knowledge of the purposes of the organization to which they belong
offends due process.85
Equally important with membership in proscribed organizations
is the State's insisteﬁce that each teacher has the obligation to
respond to proper investigations into his background. The Court has
chogen to interject the view of what constitutes an appropriate

inquiry insofar as dismissal may consequentially follow such hearings.

In Slochower v. Board of Higher Education of New York Cityﬁé a
divided Gour£ invalidated, as a violation of due process, a provision
of the New York City charter that required the summary dismissal of
an official who invoked the privilege against self-incrimination.
Slochower, an Associate Professor at BrookiynCollege, relied on the
privilege in testifying before a Congressional investigating commit-
tee. Thereupon he was discharged. The Court viewed summary dis-
missal based on the use of a constitutional privilege as repugnant.

"At the outset we must condemm the practice of imputing a sinister

85W1eman v. Updegraff, 3kl U.S. 183 (1952).
86350 v.5. 551 (1955).
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meaning to the exercige of a person's constitutional right under the
Fifth Amandmant.”87 Moreover, "The privilege against self-
incrimination would be reduced to a hollow mockery if its exercise
could be taken as equivalent either to a confession of guilt or a
conclusive presumption of perjury."88 Admittedly, Siochower had no
vested right to be a professor, but the majority of the Court argued
that a proper inquiry must be conducted in conformity with due
process. The majority, it is worth noting, did not foreclose dis-
missal under similar circumstances whefé suéh action had been preceded
by a hearing, presumably by some proper state agency, at which time
the investigation would inquire into various aspects of the employee's
fitness.89 Four justices dissented in the Slochower case. Justice
Reed asserted, "The fact that the witness has a right to plead the
privilege against self-incrimination protects him against prosecution
but not against the Loss of his joba" °

On June 30, 1958 the Supreme Coﬁrt handed down decisions in

Beilan v. Board of Public Education, School District of Philadelphia9l

and lLerner v. Casey.92 The former sustained the validity of the

871nid., p. 5574

881144,

89Jon Z. Krasnowiecki, "Confrontation by Witnesses in Government
Employee Proceedings," Notre Dame Lawyer, 33 (L958), 191. ’

#OS10chower v. Board of Higher Education of New York City, 350 U.S.

551, 562 (1955).
91357 v.s. 399 (1957).

92357 1.5, 468 (1957).
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dismigsal of a public school teacher;wfﬁé”iéétéf éffirﬁédiiﬁé«ais-
charge of a subway conductor. Both dismlssals grew out of the re-
fusal of the employees to answer questions put to them concerning
their loyalty. Beilan was fired because he deciined to give informa-
tion to his superintendent about his Loyalty or his association with
a Communist organization. Justice Burton phrased the question as

follows:

Whether the Board of Public Education for the School
District of Philadelphia, Pennsylvania, violated the
due process clause of the Fourteenth Amendment to the
Congtitution of the United States when the Board, pur-
porting to act under the Pemnsylvania Public Schoot
Code, discharged a public school teacher on the grounds
of "incompetency" evidenced by the teacher's refusal of
his superintendent's request to confirm or refute
information as to the teacher's loyalty and his activi-
ties in certain allegedly subversive organizations.93

The majority saw no conflict with due process in this case. They

~ observed that Beilan's dismigsal was based on his refusal to answer

the questions propounded of him and not because of disloyalty. The
Pennsylvania Supreme Court had contended that wilful refusal to
answer constituted incompetency, énd the majority did not think that
thisg interpretat;on was unreasonable.

Lerner's dismissal as a subway conductor came as a result of

' his refusal to answer questions put to him by his superiors about his

' alleged membership in the Communist Party. He relied on the Fifth

9BBeilan Ve Board of Public Education, School District of Philadel-

phia, 357 U.S. 399, LOO (1957)%
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e

Amendment privilege against self-incrimination. The Supreme Court
accepted the Stete Court's determinntion that the appellant was

discharged because hig refusal to answer the questions asked of him

furnished reasonable doubt of his trust and reiiabiiity. Therefore,

} the majority could state that the dismisgsal was not based on the use
§ of the Fifth Amendment. Simply the refusal to answer regardless of
E the reason cost the appellant his job, because such refusal proved

that he was unreliable., The Stochower case was distinguished. i

Justice Harlan made the distinction:

In Siochower such a claim had been asserted in a
federal inquiry having nothing to do with the qualifi-
cations of persons for state employment, and the Court
in its decision carefully distinguished that situation
from one where, as here, a State is conducting an
inquiry into fitness of its exnp.'Loy‘ec:':s.W4

; Dissents were filed in both cases by the Chief Justice, and Justices
j Biack, Douglas, and William J. Brennan. Their disagreement was

5 cogently stated by Black:

The fitness of a subway conductor for his job
depends on his health, his promptness, his record
for reliability, not on his polities or philosophy
of iife. The fitness of a teacher for her job turns
on her devotion to that priesthood, her edueation, and
her performances in the Librarg, and the classroom,
not on her politieal beliefs.’

I orner v. Casey, 357 U.S. U468, 477 (1958).

; 9sBeilan ve Board of Public Education, School District of Philadel-
. ]2255’ 357 UsSe 399, LI5 (1957). The latest Supreme Court decision on
this issue came in Nelson v. Los Angeles County, 362 U.S. 1 (1959).
Petitioner was an empioyee of Lys Angeles County. He refused to
angwer questions concerning subversion before the House Committee on

~v
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cases cited above, it also considersd the validity of a California
requirement that veterans file a loyalty oath as a prerequisite to

obtaining property tax exemptions.9é The appellants were honorably

discharged veterans who sought to avail themselves of the exemption

but refused to sign the oath. For this reason alone they were denied

' the exemption. The Court agsumed, without deciding, that the oath
was constitutional, but heid that its enforcement provisions were

|
| invalid since they placed the burden of proof on the individuale
|

We hotd that when the constitutional right to speak
is sought to be deterred by a state's general taxing
program due process demands that the speech be unen-
cumbered until the state comes forward with sufficient
proof to justify its inhibition.”'

i In concurrence, Justice Black took the opportunity to express his
disagreement with the philosophy fundamental to this program and to

others gimilar to it:

I am convinced that this whole business of penalizing
people because of their views and expressions concerning
government is hopelessly repugnant to the principles of
freedom upon which this nation was founded and which
have helped make it the greatest in the world.98

Un-American Activities. His refusal was in violation of California

insubordination. The Supreme Court sustained his dismigsal, and
- herd that the California law did not violate due process.

96§peiser Ve Rangkll, 357 UsSe 513 (L957).
9TIbid., pe 529.

g 98 bid., pe 531,

state law and instructions from his superiors. He was discharged for j
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At the same time the Court, using similar reasoning as that appiied
in the Speiser opinion, held that the enforcement procedures of a
California oath required of churches as a condition for receiving tax
exemptions was inconsistent with the Due Process Clause of the Four-
teenth Amendment.99

Doctors, lawyers, and Loyalty. Various professions have deemed

it appropriate to insure that their integrity not be compromised by
members whose conduct is not in keeping with the highest professional
ethics. In accordance with this supervision, stringent requirements
may be imposed for admission to the profession and discipline meted out
to erring members. The medical and legal professions have been noted
for thelr concern. The Supreme Court has usually refrained from inten-
ferénce in the regulation of professions. The Court has held that the
sugpension from practice for.six months of a physician convicted of
contempt of Congress for refusing to produce before a committee of
Congress certain documents that had been subpoened did not vidlate the
Constitution.loo The Legal profession, because of its concern for the
loyalty of its members, has evoked several disputes. Bar examiners
have been vigilant in their efforts to prevent disloyal persons from
obtaining the privileges of their calling. Petitioners who have

applied to practice law are required to demonstrate, in addition to a

99.
First Unitarian Church of Los Angeles v. County of Los Anpeles
357 ¥.5. 545 (957). ’

'looBarsky v. Board of Regents, 347 U.S. h4hi2 (1953).
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proficiency in the law, good moral character,10L However, the Court
has ingisted that rational standards must be appiied for determining
what constitutes good moral character. Past membership in the Com-
munist Party, long since ended, coupled with present evidence of
integrity and competence was an insufficient reason for denying a
petitioner's application to take the state bar exam.'l'o2

Similarly, the Court has held that a refusal to respond to
questions about membership in the Communist Party does not buttress
doubts about a petitioner's character and thus enablss bar examiners
to refuse to certify an individual to practice iaw when he has met
all other requirements.lOB In this particular case the petitioner
freely denied that he sibscribed to any belief in the overthrow of the
govermment by untawful means. However, he declined to state for the
record whether or not he was a member of the Commnist Party.

One can perceive a more vigorous protection of the individual in
these cases than that manifested by the judiciary in coping with |
public empioyees involved in security and Loyalty programs. Perhaps
the Court sees a distinction between private and public empLoyment
and feels that the lLatter admits o;-ﬁore elaborate safeguards.

Summary. The comprehensive and detailed loyalty and security

lOLRalph S» Brown, Jr., John D, Fassett, "lLoyalty Tests for Ad-

mission fo the Bar," University of Chicago Law Review, 20 (1952-53),
480,

loaSchware v. Board of Bar Examiners of New Mexico, 353 U.S. 232
(1956).

103gonigsberg v. State Bar of California, 353 U.S. 252 (1950).
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programs initiated in the past fifteen years have centered judicial
attention on unique and perplexing issues not easily resolved by a
reliance on precedent. In fact the Judiclary had remarkably Little

in the way of stare decisis upon which to construct a meaningful

philosophy of loyalty consistent with constitutional principles. It
may be true, as one observer noted, that the present loyalty programs
fgimply raises in a current form the age old struggle between freedom
and restriction in political exprassion.""‘oh S5till, the complexities
of the many-sided threats imposed by tot#litarian ideotlogies are not
dismissed by neatly turned phrases. The Hoilmesean aphorism that
there is no constitutional right to public employment avoids the
fundamental problem of today. Few, if any members of the Supreme
Court would deny the truth of this position. Nonetheless, there is
dissension on the Court regarding rights to be accorded in public
service. Perhaps there would be little reason for more than passing
interest if dismissal from public service was accomplished for the
traditional reasons of incompetence or wrong doing. But the current
designation of "loyalty" and "gsecurity" risks implies a serious
stigma. Therefore, the Court has felt constrained to examine with
special care the procedures employed in separating the public servant
from his livelihood and casting serious doubts on his allegiance to
his comntry. Federal and State govermments have forcefullj asserted

their view that internal security demands a measure of Loyalty beyond

10hEmerson, Pe 1336
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the conventional standards previously expected of public servants.
Mnd if thege requiremsnts infringe on the beliefs of the individual
or his freedom of expression, then he must make his choice between

public service and unitrammeled freedom.

The Supreme Court has not been unwilling to accede to these
demands for protection that loyalty and security programs supposedly
foster. They have quietly acquiesced in the federal loyalty-security
poiicies, but concurrently they have demanded an end to procedural
irregularities. Judicial affirmation of the Loyalty oath has en-
hanced the efforts of unions to rid themselves of Commmists, and has
facilitated the implementation of effective methods to bar Commmists
from positions of-trust in state govermments.

Some members of the Supreme Court feel that judicial tolerance
has been overextended, and the cost exacted in the name of national
security too great. This libertarian view has been eloquently ex-

pressed by Justice Black:

Loyalty oaths, as well as other contemporary
gecurlty measures," tend to stifle all forms of
unorthodox or unpopular thinking or expression --
the kind of thought and expression which has played
such a vital and benefieial role in the history of
this nation. The result is a stultifying conformity
which in the end may well turn out to be more de-
structive to our free society than foreign agents
could ever hope to be. The course which we have been
following the last decade is not the course of a
strong, free, securs people, but that of the frightened,
the insecure, the intolerant. I am certain that loyalty
to the United States can never be secured by the end-
less proliferation of "ioyalty" oaths; loyalty must
arise spontaneously from the hearts of people
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who love their country and respect their government.ios

Despite the criticism levelled at the Court by BLack and the
other iibertarians, there is no prociivity on the part of the Court's
majority to follow the activist approach. Nor would it be correct
to characterize the decisions rendered in loyalty-security cases as
examples of extreme judicial self-restraint. Rather, the Court is
proceeding with caution, forswearing absolutes, and seeking a
clearer understanding of the type of loyalty demanded today, always

cognizant of the limitations imposed in a constitutional democracy.

1054 eiser v+ Randall, 357 U.S. 513, 532 (1957).
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CHAPTER V

THE INVESTIGATORY POWER

The iegisiative investigation is neither a unique nor an unex-
plored avenue of governmental activity."’ For years the Congress of
the United States as well as the various state legislatures have
rolied on information derived from such investigations in order to

| establish an adequate bagis for J.eg:?.s'.Lai:ion.2 The contemporary
spate of inquiries into subversive activities is but another exten-
sion of the leglslative concern for national security. As an impor-
tant adjunct of the power of Congress, the investigatory process
merits the respect of the courts, usvally accorded in a system of

separation of powers.3 Judicial deference, however, would be

]'Some studies on the investigatory process include: Alan Barth,
Government by Investigation (New York, The Viking Press, 1955); M.
Nelson McGeary, The Developments of Congreusional Investigative Power
(New York, Columbia University Press, 1940); Telford Taylor, Grand
Inquest (New York, Sinom and Schuster, 1955); "Congressional Investi-
gations," University of Chicago Law Review, 18 (1951).

2James R, Richardson, "The Investigating Power of Congress -- Its
Scope and Limitations," Kentucky Law Journal, Lh (1955-56), 322, The
first Congressional investigation on record occurred in 1792. Between :
1792 and 1929 Congress authorized more than three hundred investiga-
tions, . A

3 Je We Fulbright, "Congressional Investigations: Significance for
the legislative Process," University of Chicago Law Review, 18 (1950~
51), k. Senator Fulbright described the importance of legislative
investigations in these words: "The power to investigate is one of the
most important attributes of the Congress. It is perhaps also one of
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inconsistent with constitutional guarantees if unlimited i‘act-finding
expeditions were immme from any contirol. Thus the paremount igsue
becomes that of ascertaining the appropriate scope of the investiga-
tory power, and this vexatious task has fallen squarely into the lap
of the Supreme Courte Despits an occasional disclaimer by individual
Justices, the Court has insistently asserted its. duty to review the
actions of commitises of inquiry.l‘ Even so, the judieiary must guard
against treading on the legitimate poweras of the Congress.

Were Congressional investigations merely a matier of eliciting
facts for the purpose of passing Laws the Court's function would be
immeasurably easier. However, the protection of the individual
ageinst unwarranted intrusion intb h:Ls private affairs necessitates
at the least certain minimum standards of tegislative conduct., The
balancing of individual versus public interests does not always
commend itself to facile Jjudiciel formulas. Since 1945 the national

security of the United States has been the frequent justification

most necessary of all the powers underlying the teglsiative function..
The power to investigate provides the Legislature with eyes and ears
and a thinking mechanism. It provides an orderly means of being in
touch with and absorbing the knowledge, experience and statistical
data neceasary for legislation in a complex democratic society. With-
out it the Congress could searcely fuifill its primary function."

,"Eisler v. Unlted States, 338 U.S. 189, 196 (L948)s Justice Jack-
son remarked, "I think it would be an unwarranted ect of judieial
usurpation to strip Congress of its investigatory power, or to assume
for the courts the function of supervising congressional committees.
I should . . . leave the responsibility for the behavior of its
committees squarely on the shoulders of Congress."
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for the assumption of a latitudinarian concept of the investigatory
power. The argument is often advanced that the government's concern
for self-preservation embraces extremely broad legislative and
executive authority. Because of the admitted scope of power to deal
with threats to the security of the nation, a corresponding breadth
of investigatory power is a prerequisite to the performance of these
duties. This view has been spelled out more explicitiy in a recent
articles
The basic concept of the American system, both

historically and philosophically, is that government

is an instrumentality created by the people, who alone

are the original pogsessors of rights and who glone

have the power to oreate government. It follows that

this government must have and retain the power to in-

quire into potential threats of itself, not alone for

the selfish reason of self=preservation but for the

basic reason that, having been established by the people

as an ingtrumentality for the protection of the rights of

people, it has an obligation to its creators to preserve

itgelf.>
This line of reasoning impiies a syllogistic argument that might be
phrased in the following manner. Self-preservation is the most im-
portant concern of government and least amenable to judicial checkse.
Legiglative investigations are necessary tools for acquiring informa-
tlon to fashion a poiicy of national security. Therefors, Legislative
investigations related to self-preservation are least amenable to

Judieial checks. One may quarrel with this reasoning by suggesting

5Richardson, Pe 332,
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that' the premises upon which it is based are fallacious. There was
no evidence until recently that the Supreme Court, either tacitiy or
otherwise, gave any credence to this thesis. But the Barenblatt
opﬁ.nioh6 (to be considered later in this chapter) contains in its
language -~ implicitiy at Least -« the view that the judiciary is
prepared to assign a higher priority to investigations that concern

ngtional security.

Legislative Investigations in Higtorical Perspective. In many
respects the approach of the Supreme Court to legislative investiga~
tions in the 1950's was predicated on earlier court decisions. Thus
the judiciary was not writing on a clean slate. There is no specific
congtitutional authorization for the legislative inquiry; however,
such a power is supported by impilication from the mandate that Legis-
lative power is vested in Grmgressa.7 The scope of this power was

given its first extensive consideration in Kilbourn v, Thompaon.8

The House of Representatives had authorized an investigation into a
"real estate pool" in which Jay Cooke and Company had a large inter-
ests Kilbourn's refusal to testify after being subpoened by the

House resulted in his punishment for contempt of Congreas? At issue

6
Barenblatt v. United States, 360 U.S. 109 (1958).

TUnited States Conatitution, Article I, Section L.
8103 .5, 168 (1880).

9Andarsun ve Dunn, 6 Wheat 204 (1821). The power of Congress to
punish for contempt was sustained.
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was the guestion whether Congress could inétitute an inguiry into
purely private affairs unrelatéd to any valid legisltative transaction.
| The Court did not deny the intrinsic authority of Congress to in-
vestigate, but greatly qualified this power by demanding that there

| be an explicit rélationship between such investigations and those

f areas in which Congress was competent to pass laws.
|

We are sure that no person can be punished for con-
! tumacy as a witness before either House, unless his
testimony is required in a matter into which that House
: has jurisdiction to inguire, and we feel equally sure
i that neither of these bodies possesses the general power
‘ of making inquiry into the private affairs of the

citizens.
For the first time the Supreme Court indicated that investigations
undertaken by the legislature could be circumscribed. In essence the
Kitbourn decision proscribed investigations into areas where Congress
. could not constitutionally legislate. If rigidly enforced, this
§ doctrine might effectively curtail the scope of the Congressional
inquiry. Yet. not a single occasion has arisen since 1880 when the
Court has applied the Kilbourn test. On the contrary there has been
a noticeable dilution of the standard.

In 1927 a second landmark case dealing with Congressional in-

vestigations reached the Court. In McGrain ve. Daughertyll the Court

affirmed the authority of Congress to compel a private individual to

101 1 bourn v. Thompson, 103 U.5. 168, 190 (L880).

273 1.8, 135 (1926).
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appear before one of its committees and give testimony. If Kilbourn
had teft any Lingering doubis as Lo the constitutionality of the
investigatory power, the decision announced by Justice Willis Van

Devanter in McGrain erased them.

We are of the opinion that the power of inquiry --

with process to enforce it -- is an essential and ap-

propriate auxlliary to the legislative function.l2
Furthermore, the inveétiga’niOn was consistent with legislative pur-
poses; it was not simply an inquiry to serve no useful ends. Though
the MeGrain decision did not overrule the Kilbourn case, it did
largely destroy its effectiveness, and future Courts were to pay
little heed to the pronouncements contained therein. In 1952 Justice

Frankfurter referred to "the Loose Language of Xilbourn v. Thompson,

103 U.S. 168, the weighty criticism to which it has been subjected.">
Undoubtedly, at the base of the repudiation of Kiilbourn was the be-
lief that the standard it imposed on Llegislative investigations was
unrealistic. Contemporary public poiicy foz;cibj.y demonstrates that
there is little that is outside the realm of goverrmental activity,
either directly or indi:eétly. Congress would not be hard pressed to
Justify investigations on this ground, and for the courts to interpose
their conception of legitimate Legisiative activity might well con-
stitute a usurpation of the prerogatives of Congress. Likewise, "the

question of ascertaining the motives of Congress as a whole verges

12151 d,, po 174
- L3united States ve Rumely, 3i5 U.S. L1, k6 (1952).
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on the impossible."u‘

The legislative commitiees thet delved into the problems of
subversion in the 19h0O's and 1950's could rely on rather substantial
authority as reflected in Court precedents., Valid areas of investi-
gation included J.eg;usla‘b:i.on,'l'S "composition and order of Congress, nk®
and the legislative task was faciiitated by the judicial acceptance
of the contempt power.*! In 1935 the Supreme Court had sustained the
right of the Senate to inltiate contempt proceedings against an
individuval for the destruction of papers he had been subpoened to ,
produce before a Senate vconmﬂ.ttee.la

Despite the judieial scrutiny given to the investigatory power
there had been no case that directliy involved the question of sub-
version before 1957. Yet. perhaﬁs public attention during the last
two decades has been focused on tﬂis aspect of the Congressional
inquiry more than upon any other. In particular the House Committee
on Un-Ameriean Activities, created in 1938, was subjected to pene-

trating appraisal by Lawyers and laymen alike.l9 This committee has

mAvrmn M. Gross, "Constitutional Law -- Congressional Investiga-
tion of Political Activity -- Watkins v. United States Reexamined,"
Michigan Lew Review, 58 (1960), k12,

LBucorain v. Daugherty, 273 U.s. 135 (1926).

16In re Chapman, 166 U.S. 661 (1897).
17pnderson v. Dumn, 6 Wheat 20k (1621).

18urney v. McCracken, 29k U.S. 125 (193h).

1986es Robert K. Carr, The House Committee on Un-American Activi-
iles (Ithaca, Cornell University Press, 1952)3 August R. Ogden, The ;
Dies Committee (Washington, Catholic University Press, i9L5).
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conductéd an intensive, and according to its critics, a ruthless _
examination of subvergive practices in the United States.ao The far-
ranging inquest into private asscciations and beliefs touching on
Gommmism has occasioned some support, but at the same time has
elicited condmmation.u In 1950 Senator Joseph McCarthy began a
frontal assault on alleged Oommunism in government, and his investiga-
tions became one of the burning issues of the last decade., The
emotional heat generated by the contr@versy over the threat of Gom-

- 1;1un18m even resulted in a new word foi- the American lexicon, McCarthy-
sim, Qenerally a word of aﬁprobrium, it was used most frequentiy by
the erities of Senator McCarthy and his mei:hocia.;?2 Real concern was
expressed by individuals who deprecated legislative inquisitions,
guilt by association, oharacter assasination, and the generally Low
level of fairness often associated with the Commnist investiga—
t:l.ons.23 At the other end of the spectrum, egually sincere Americans

applaudéd the work of legislative investigations of Gommunism as a

2(’Abe Fortas, "Abusive Practices of Investigating Committees:
Mothods of Committees Investigating Subversion - A Critique," Notre
Dame Lawyer, 29 (1953-5k), 19L.

21
See: Taylor, Grand Inquest; Corliss Lamont, Freedom Is as
Freedom Does (New Tork, Horizon Press, 1956). ’ -

22\-1; Fo Buckley, Jr., L. Brent Bozeil, McCarthy and His Enemies
(Chicago, Henry Regnery Co., 1954), p. 267,

23Robert J. Harris, "The Impact of The Cold War Upon Civil
Liberties," Journal of Polities, 18 (1956), L3. See alsoc, Nathaniel
~Weyle, The Battle Against Disloyalty (New York, Thomas Y. Crowell
Go., 19m, Pe 2330
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| valuable service in behalf of intemal security 2k |
? A new phase of the investigatory power developed during this ;
period. Exposure came to be recognized in many circles as a desirableE
if not a principal goal of Congressional commi’o’cees.z5 It was ‘
! plausible to argue that public opinion had to be awakened to the
g insidious threat posed by the Communist apparatus. Therefore, com- |
mittees of inquiry might legitimately undertake this task. As sub- |

. stantiation for this view, Woodrow Wilson's comment in his book

Congressional Government was cited:

The informing function of Congress should be pre- ?
ferred even to its legislative function. The argument
is not only that discussed and interrogated administra-
tion 1s the only pure and efficient administration,

but, more than that, that the only really self-governing
people is that people which discusses and interrogates
its administration.?2

| Exposure simply for the sake of exposure without any valid connection
to the legislative power raises a constitutional issue because in a

legislative hearing the accused is deprived of the usual procedural

protections that are corollaries of the judicial process.

Investigations into Subversion. In lLight of these and other

2k

Lloyd K. Garrison, "Congressional Investigations: Are They a
Threat to Civil Liberties?" American Bar Association Journati, 4O

(195k).

' 25Sanford M. Gage, "Constitutional Limitations Upon Congressional
| Investigations," UCLA Law Review, 5 (1958), 652.

26Woodrow Wilson, Congressional Government (Lth ed., Boston, 1887),
pe 303. '
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congiderations it is not surprising that the investigatory power
should again become a point of centention in the courts. What is
somewhat surprising is the hesitancy manifested by the Supreme Court
in coming to grips with the bold assertion of power cilaimed by some

7

Congressional committees.’! In 1952 the Supreme Court decided the

case of United Ytates v. Rumely.28 While not concerned with the

question of subversion, the opinion did mark the first occasion in
recent years on which the Court had examined the scope of authbrity
of a particutar committee. Edward A. Rumeiy, exsecutive secretary of
an organization known as the Committee for Constitutional Government,
refused pursuant to a subpoena to disclose ceritain information about
the organization. Subsequently, he was convicted of contempt of
Gongress.29 The committee had been authorized to conduct hearings on
lobbying activities. Justice Frankfurter spoke for the Court and

denied that the resoiution authorizing the investigation encompassed

2 _

7Un:!.'l*.ed States v. Josephson, 165 F, 2d 82 (2d Cir. 1947), cert.
denied, 333 U.S, 538 (19EBE; §E§g§E v United States, 167 F. 2d 2Lt
(DeCe Cir.'.l.9h8), cert. denied, 334 U.S. 643 (L9LG].

283&5'U.S. L1 (1952).

292 1.5.C. Sec. 192 (1958). PMEvery person who having been summoned
as a witness by the authority of either House of Congress to give
testimony or to produce papers upon any matter under inquiry before

- elther House, or any joint committee estabiished by a joint or con-
current resolution of the two Houses of Congress, or any committes of
either House of Congress, wilfully makes default, or who having ap-
peared, refuses to answer any question pertinent to the question under
inquiry, shall be deemed guilty of a misdemeanor, punishable by a fine
of not more than $1,000 nor less than $.00 and imprisonment in a
commen Jalli for not lLess than one month nor more than twelve months."
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the information withheld by Rumely. By basing its deeision on the
premise that the committes excecded its authoriiy, the Court avoided
the basic problem of delineating the power of Congress to confer on
the committee the authority which it sought to exercise. The con-
curring Justices, Douglas and Black, were not so reticent to confront
the constitutional issue. The two Justices reasoned that Congress
could not investigate in areas where it lacked constitutional power
to legislats, and the subject-matter of the investigation constituted
a violation of freedom of gpeech and press in contravention of the
First Amsndment. The impact of the Rumely decision was to serve as
a warning to committees that they must scrupulously adhere to the
subject-matter under their jurisdiction. As Alan Barth noted, "It
1s one thing to strip Congress of its investigatory power and quite
another to strip a committee of power which Congress never delegated
to it. There would be no judicial usurpation in the latter form of
Judieial censure.“30 Even so, the content of authorizing resolutions
might not always 'éfford clear evidence of the intent of Congress,
additionally, one could reasonably argue that in the absence of ob-
vious ulira vires acts the Court would have to depend on its own
conception of the appropriate scope of the committee's Jurisdiction,
Once an investigating committee's jurlsdiction ﬁas been defined,
the questions propounded of witneaseé must be pertinent to the subject
under inqu'iry.Bl No witness can. be punished for contempt if his

3°Blrth, Pe 26,
A9 y,5,0, Sec. 192 (19568).
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failure to respond to the interrogation of the committee is based on
want of pertinency. This ground can be a2 substantial protection to
witnesses particulariy when ﬁhe commitise'!s quest is for information
in the broad and oi‘béntimes undefined area of "un-American' activi-

ties. In Watkins v. United States3? the Supreme Court essayed to

resoive the intricate problems of pertinency. Watkins appeared be-
fore a subcommittee of the House Committee on Un-American Activities
on April 29, 1954, Ostensibly the investigation in progress was
designed to educe information about Communism and the labor movement.
Watkins had a background of participation in:labor unions. He readily
denied to the committee that he had ever been a card-carrying Com= -
mumist. But he refused to indicate whether he was familiar with the
political activities of other persons purported to be Commmnists.
Specifically, Watking deslined to divulge whether he knew these
individuals or whether to his knowledge they were affiliated with the
Communist Party. His refusal was based on the contention that such
information was beyond the scope of the committee's inquiry. Watkins
was adjudged in contempt of Congress. The Court of Appeals at first
reversed the conviction, but on rehearing affirmed, and the Supreme
Court granted certiorari.

Watldns' conviction was reversed by the Court on the grounds
that the queétions asked of him were not pertinent to the matter
under examination. Chief Justice Warren's opinion went beyond this

3240 U.8. 178 (1956).
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issue and ranged over the whoie spectrum of the invegéié;;;ry'power.

. At the outset Warren echoed the shibboleth that investigations must
be related to the function of legislation. "We have no doubt," he
observed, "that there is no congressional power to expose for the
sake of exposure."33 Moreover, the scope of a particular committee's
authority is foﬁnd in its authorizing resolution, and that document
must be precise in its language. Judging from this criterion the
Un-American Activities Committee was lacking in sufficiently explicit

. directions. "Who can define the meaning of Un-American?,"3h chal-

lenged the Chief Justice.

When the definition of jurisdictional pertinency is
as uncertain and wavering as in the case of the Un-
American Activities Committee, it becomes extremely
difficult for the committee to limit its inquiries to
statutory pertinency.3> :
- In order to answer questions a witness must be apprised of the nature ;
of the investigation "with the same degree of explicitness and clarityj
that the Due Process Clause requires in the expression of any element
of a criminal offense."36 In the circumstances of this case the
inquiry was supposed to be that of Communism and labor. Yet, when the

petitioner was presented with a list of thirty names to identify as

to whether or not they were Communists it was discovered that seven

33Thid., p. 200.
- bopig., p. 202,
 Brpid., p. 206,

i BbIbid., Pe 209,
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vere totally unconnected with the labor movement. Therefore, the

Court ressoned that Watkins couwld not know what the question under

U

inquiry was nox how the specific questions were pertinent. The Chief

Justice said the investigating committees had a clear obligation to
% inform the witness of the pertinency of the questions.
Unless the subject matter has been made to appear with f
undisputable clarity, it is the duty of the investigative (
Body, upon objection of the witness on grounds of pertinency,
to state for the record the subject under inquiry at that 1
time and the manner in which the propounded questions are i
pertinent thereto.37 |
None of these requirements had been met %o the satisfaction of the - !
Court; therefore, Watkins' conviction was reversed. Onliy Justice
Clark dissented and noted, "I think the Committee was acting entirely |
within its scope and that the purpose of its inquiry was set out with
'indisputablie clarity.'"38 <
The proponents of a broad investigatory power could take Little
comfort from the Watkins decision. Doubtiess one can read the opinion
i without a sense of alarm if he ignores the dicta, but it is precisely \

in these statements that the Chief Justice goes to the greatest length

{
|
J to undermine the scope of authority possessed by the Un-American
: Activities Committee. As one commentator observed:

If the Court in Watkins did not expressly say that

M big., p. 215.

BBIbido, Do 227,
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it struck down the resolution for vagueness, it uent
to great lengths in citing vagueness for naught.

The investigatory power of the states was significantiy atten-

vated in Sweezy v. New HampshirelC decided the same day as Watkins.

The New Hampshire legislature authorized the State Attorney General
to make an investigation of subversive activities. Sweezy made two
appearances before the Attorney General. On the first occasion he
denied having ever been a member of the Commmnist Party. However, he
stéted. that he would not answer any questions about the Progressive
Party of New Hampshire or aﬁy of its members, asserting that this
line of interrogation was not pertinent to the inquiry. 1In his
second appearance Sweezy again declined to discuss the Progressive
Party. Additionally, he refused to disclose the subject-matter of a
lecture he had delivered at the University of New Hampshire. When
he declined to answer these same questions before the State Superior
Court, he was held in contempt and was ordered jailed until the con-
tempt was purged. The Supreme Court viewed the investigation as
having deprived Sweezy of due process of law. The State legislature
had defined a subversive as any person who "by any means, aids in the
commigsion of any act intended to assist in the alteration of the

congtitutional form of govermment by force and vi.oJ.tance.")'LL Chief

Fjoes L. Fleishman, "Constitutional Law -- Investigations ~= Con-
tempt of Congress," North Carolina Law Review, 36 (1957-58), L83.

40351, v.s. 234 (1956).
Mrnsa., p. 206,
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Justice Warren dismissed this clagsification as too broad for the
reasson that it made no distinction belween innocent and knowing
action. Even more importantly, however, the investigation impinged
two basic individual liberties, political expression and academic
freedom. "We believe that there unquestionably was an invasion of
petitioner's liberties in the areas of academic freedom and political
expiession «= greas in which government should be extremely reticent
to tread."h2 The Attorney General's sweeping and uncertain mandate,
and the lack of unequivocal evidenée that the State legislature sought
the information requested of Sweezy, was treated by the Court as
supplementary reasons for reversing the contempt conviction. Justices
Clark and Burton dissented. They contended that the right of the
State to investigate subversive activities outweighed any privileges
that Sweezy might assert.

The effect of the Watkins and Sweezy decisions was to reaffirm
the principle that legislative investigations were not immune from
Judicial control. The issues raised in the two opinions were not
novel, but the judicial pronouncements did seem to curtail the power
of investigation.

Legislative hearings are not conducted as an unlimited inquisi-
tion into any and all areas. They are clearly confined to certain

subject areas as authorized by Congress and questioning of witnesses

th__b_j_-_d..’ Pe 250.
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must be relevant to the subject-matter under fz.nquiry.hB While no new
congtitutional ground was broken, the application of these limitations
to Commmist investigations seemed to indicate that so far as the
Court was concerned the character of the investigation wouwld not
materially effect the outcome. Perhaps the most significant point
in the Watkins opinion was the bold attack on the authorizing reso-
lution that created the Un-American Activities Committee. The Court
found it entirely too vague. The standard of "undisputable clarity"
would seem to be difficult to follow so long aé Congress conceives
of the threat of subversion ag being general. Justice Clark took
notice of this fact in his dissent. "In the conduct of such a pro-
ceeding it is impossible to be as explicit and exact as in a criminal
prosecutiond”

As it happened, the fears expressed about the ultimate effect of
Watkins and Sweezy were largely dissipated two years later in

6

Barenblatt v. United StatesbS and Uphaus v. Wyman.h The broad sweep

of the Court's earlier opinion was to a considerable degree refined

by the more limited decisions in these two cases. LLloyd Barenblatt

hBSacher ve United States, 356 U.S. 576 (1957). The Court struck

down a contempt conviction because of lack of pertinensy. Also,
Scull v. Virginia, 359 U.S. 344 (1958). A contempt conviction re-
sulting from a refusal to answer questions before a State legislative
investigating committee was reversed because of lack of pertinency.

Wgaticing v, United States, Bk U.S. 178, 225 (1956).

5460 1.8, 109 (1958).
hb'360 UeSe 72 (1958).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



162

i was subpoened by the Un-American Activities Committee in connection

|
with its investigation into Communist infiltration in education, His -
! refusal to answer questions relating to his membership in the Com-

munist Party resulted in a contempt conviction. Justice Harlan

i stated the question before the Supreme Court:

Whether petitioner could properly be convicted for

refusing to answer questions relating to his partici-

pation in or knowledge of alleged Communist Party ac-

tivities of educational institutions in this coun‘cry.Ll
In responding in the affirmative.the majority gave careful considera- %
tion to three aspects of the investigatory power. First, Harlan ex-
amined the scope of the committeels authority to compel testimony. i
Rule XTI, which outlined the jurisdiction of the Un-American Activi-
ties Committee might be less than explicit, but the Language of the |
| resolution when viewed from the standpoint of legislative history 1
furnished ample justification for the present inquiry. "In lLight of |
this long and illuminating history, it can hardly be seriously argued
that the investigation of Communist activities generally, and the
attendant use of compulsory process, was beyond the purview of the

committee's intended authority under Rule X:l:."h8 The legislative

gloss of Rule XL, Harlan averred, failed to indicate that the field

of education was excluded from investigation. "In the framework of

h7Barenblatt ve United States, 360 U.S. 109, 115 (1958),

WBrgid., p. 121.
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the Committee's history we must conclude that its legislafive author-‘
ity to conduct the inquiry presenily under consideration is unas-
sailable . . .")49 It is indeed difficult to reconcile Harlan's
reliance on legislative gloss in the instant case and Warren's iﬁ-
gistence in the Watkins case that the purpose of the investigation
be specified with™mmistakable clarity." It was now apparent that
the Chief Jugtice's assertions had not carried weight with the
majority of the Court on this point. Harlan distinguished the Watkins
and Barenblatt decisions and he did so from the standpoint of perti-
nency. Barenbiatt had not made specific objection to the questions
aSked of him on the basis of pertinency whereas Watkins had. The
Court contended, furthermore, that in the present case the interro-

| gation was clearly pertinent to the matter under investigation, and
Congress had authorized such an inquiry tacitly, if no more, by its
repeated mandate to the Committee to conduct hearings on the threat
of Cormunism in the United States. A comparison of the two cases
leaves no doubt that the holding in the Watkins case was quite re-
stricted, and Warren's\comi emnation of other aspects of the investiga-
tory power was for the most part dicta.so

Having agreed that this particular inquiry was authorized by

Congress and the questions pertinent, the Court proceeded to the more

h9Ibid0, Pe. 122,

50 ) ’
Bernard Schwartz, "The Supreme Court -- 1958 Term," Michi |
Review, 58 (1959), .].65. s gan Law
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| fundamental issue of constitutionality. Could the committee, con-
sistently with the First Amendment, inquire into past or present
} membership in the Communist Party? The Court's answer turned on a
balancing of individual versus public interestss
! Where First Amendment rights are asserted to bar govern-
! mental interrogation resolution of the issue always
' involves a balancing by the Courts of the competing
private and public interests at stake in the particular
circumstances shown.>l
" What had to be balanced here was the public right to inform itself
about a grave threat to its sesurity and the private claim to_silence.i
Harlan stated that the power of Congress to legislate in the area of
Communist activity "rests on the right of self-preservation."52
Therefore, by implication, investigations of Communism should be
accorded substantial weight even if individual liberties suffer some
: infringement. For the Communist Party cannot be congidered as just
- another political party. Its philosophy indicates a disregard of
i constitutional procedures.. As Harlan stated:
To suggest that because the Communist Party may also
sponsor peaceable political reforms the constitutional
issues before us should now be judged as if that Party
were just an ordinary politcal party from the stand-
point of national security, is to "ask this court to

blind itself to world affairs which have determined the
whole course of our national policy since the close of

 Slparenniatt v. United States, 360 U.S. 109, 126 (1958).

527pid., p. 128.
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World War IL o . .03

The majority rejected the argument that the present inquiry was

undertaken for the sole purpose of exposure. Undoubtedly, exposure

~ might be a consequence of such hearings, but if Congress was exer-
cising its congtitutional power it was immaterial what the legisla-
tive motives wexre. Justice Black, joined by the Chief Justice and
Justice Douglas, dissented. Black flatly rejected the idea that

- First Amendment freedoms were subject to compromise through any
Jjudicial balancing. Justice Brennan dissented separately because he
considered that the investigation was conducted solely for exposure.

It u@s suggested earlier in this chapter that legislative in-

vestigations concerning subversion might be accorded a greater
latitude than other inquiries. The Court's decision in Barenblatt
lends emphasis to this contention. The balancing formula enunciated
by Justioe Harlan was clear:v designed to grant a wider seope of
power where Communist activities were involved. If Congress is per-
mitted broad power to Legislate in the domain of national security,

- then the public interest dictates broad inquiries to aid in the

; promulgation of this guthority. It does not seem unreasonable to

- read the Barenblatt decision as clothing legislative'investigations

' into subversion with a greater authority than other inquiries. Or,

in any event, the opinion implies that the balaneing process will be

Sslhiﬁ's p. 129,
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weighted in favor of the government in similar cases.
! Judicial belancing waes appiied by the Supreme Court to state

investigations in Uphaus v. Wyman.Sh The State of New Hampshire was

the party. Uphaus was Executive Director of World Fellowship, Inc.,

|
; an organization under investigation by the State Attorney General. |
% Uphaus refused to produce records about the organization and he was

g held in contempt. His defense was based on three grounds: (L) The

; Resolution under which the Attorney General was authorized to operate
g was vague: (2) the documents sought were not pertinent to the in-

; vestigation; and (3) enforcement of the subpoena would violate free-

. dom of speech and association. In addition, the appellant argued

that Pennsylvania v. Nelson55 had preempted the field of state sub-

versive legislation and therefore state investigations related there-

to. Justice Clark disposed of this contention by defining the scope

of the Court's decision in Nelson: !

All the opinion proscribed wis a race between federal

and state prosecutors to the courthouse door. The opin-

ion made clear that a state could proceed with prosecu-
tions for sedition against the State itself; that it can 56
legitimately investigate in this area follows a fortiori.

Thus' the single question was that of determining whether New Hamp-

shire's interests were sufficiently substantial to justify the

S350 U.5. 72 (1958).

55350 U.s. L9T (1956).
56U'phaus Ve Wyman, 360 U.S. 72, 76 (1958),
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disclosure of the records sought and thereby impinge individuali

freedoms The Attorney General could reasonahiLy believe that the

production of the documents would materially aid the State!s Lawful
inquiry about subversion. Moreover, it was of no avail to find the
inquiry invalid on the ground of exposure. Clark remarked, "exposure

-- in the sense of disclosure -~ is an inescapable incident of an

investigation into the presence of subversive persons within a
State."57 Taking into consideration the competing interests the

ma:)ority observed: 3

In the light of such a record we conclude that the
State's interest has not been "pressed in this in- i
stance to a point where it has come into fatal

coliision with the overriding "constitutionally pro- 58

tected rights of appellant and those he may represent.

The dissent, penned by Justice Brennan for himself, the Chief Justice,
and Justices Black and Douglas covered essentially the same objections
| that they had raised in Barenblatt.

Analysis of Sweezy and Uphaus offers Little in the way of dif-
ferentiation. Apparently the State had made a stronger claim for the
information it sought in the latter case and so the balance swung in
favor of the public interest. Professor Henry Hart saw the distinc-

tion in the subject matter of the investigations:

. 5T1biq., p. 8L

© 58rpid.
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It is difficult to reconcile Uphaus and Sweezy
unless a greater weight is accorded in the first-
amendment balancing process to political and academic
§ freedoms than to freedom of association not directly
| involving political or academic activities.>? ;

The Privilege Against Self-Incrimination. The witness before a

Congressional investigating committee may find it increasingly dif- f

ficult to rely on pertinency and constitutional grounds to avoid

\
|
- giving information. There remains one defense that the courts have !
|

recognized as valid under certain circumstances: the privilege
against self-iﬁcrimination.éo The utility of this provision may in

the last analysis be self-defeating even if a witness successfully

establishes the incriminating nature of the questions asked in Court
proceedings for contempt. For in the minds of the public, reliance
on the pfivilege is frequently taken as conclusive evidence of
guilt.bl Where the inquiry concerns Communist activities the damage

to the reputation of the witness who avails himself of the Fifth

|

|

!

! Amendment in all likelihood may outweigh the advantages derived by
| freeing himself from compulsory testimony. The term. "Fifth-

i

| Amendment Communist.- has been cynically applied by legislators and -

laymen glike to those who refuse to respond to questions about

59Henry M. Hart, "The Supreme Court, 1958 Term," Harvard Law
Review, 73 (1959), 162.
60Fifth Amendment, "No person . . « shall be compelled in any
criminal case to be a witness against himself."

6
lErwin No Griswold, The Fifth Amendment Today (Cambridge, Harvard
University Press, 1955), ps 5Ce

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



169

Communist affiliations.®2

The Supreme Court has accepted the plea againgt self-
inerimination as justifiable when questions are asked before a
legislative inquiry about employment in the Communist Party.®3 The
answers might furnish "a link in the chain of evidence" Leading to
prosecution under the Smith Act." But the witness must be careful
that he equips himself with the privilege at the proper moment. The
privilege must be invoked at the outset; if not invoked it is con-
sldered waived. Later reliance on one privilege as a "pure after-
thought" is insufficient.bs It is equally important for the commit-
tee to inform the witness of its refusal to accept his plea of self-

66 At times it may appear dubious

! inerimination or lack of pertinency.
whether or not an individual is using the privilege against self-
incrimination as the reason for declining to answer the questions of
a Oongressional committee. However, no particular verbal formula iﬁ
‘necessary so long as the words of the witness make it clear that he
is taking the privilege. Reference to the Fifth Amendment is ade-

quate for these purposes.67

62Ibido, Pe 69,

.63Blau v. United States, Bho UsSe .1-59 (.L950)-

6thido, Pe 161,

65Rpgers v. United States, 340 U.5. 367 (1950).
66

Bart v. United States, 349 U.S. 219 (195k).

S7Bnspak v. United States, 349 U.S. 190 (195L); Quinn ve United
statea, U.So 188 (1955).
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Immnity. It is small wonder that investigatory bodies should
feel frustrated by the self-incrimination provision, especially when
it protects the witness from giving information deemed vital to the

national security. So long as an individual makes use ¢of the privi-

lege and the questions are incriminating there appear to be only two |
viable alternatives. The inquiry my be directed into other areas
with reliance on sources of information which are not priviieged, or\!
immunity from prosecution may be granted, thereby freeing a witness
from any fear that-his disclosures will later be used against him in
criminal proceedings. For obvious reasons, the latter course is
preferable ~- assuming that the information desired is sufficiently
valuable to warrant protection against prosecution. Federai immunity
statutes hold special appeal for those who insist that the dangers ;
of subversion are real and substantial. Immunity granted by any
statute rust be complete -- that is it must save the witness from any
future prosecution based on evidence he has supplied while under the
protection of immmity, otherwise the Fifth Amendment cannot be dis-
pPlaced and the witness forced to respond.68 To bffsef the obstruc-
tion to investiga#ions in the fiéld of national security, Congress
passed a comprehensive Immunity Act in l95h.69 If the information
desired of a particular witness was considered essential, an applica-

tion might be made to the Courts to grant immunity and compei

6SCounselman ve Hitehcock, 142 U.S. 547 (1892).
968 stat. 7U5 (1954).
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cooperation of the recalcitrant witness. In Ullmann ve. United

States7o

——————

the Supreme Court, with Jugtices Dougles and Black dissent-
ing, sustained the constitutionality of the Immunity Act. The Court
reasoned that the immunity provided by the statute was broad enough
to afford the protection that would otherwise be included within the
privilege. The paramount interest of the nation had to be taken
into account in the extension of immunity from State prosecution.

The Immunity Act is concerned with the national

security., It reflects a congressional policy to

increase the possibility of more complete and open

disclosure by removal of fear of state prosecution.7l

Frankfurter further remarked:

We cannot say that Congress' paramount authority in

safeguarding national security does not justify the

restriction it has placed on the exercise of state

power for the more effective exercise of conceded

federal power.7
However, the Immunity Statute did not prevent the loss of one's repu-
tation, even though it saved him from criminat prosecutions, and for

the dissenters it was equally important to safeguard "the conscience

and dignity of the individual."!3

Whén public opinion casts a person into the

70350 UeSe 422 (1955).
71;229’.’ p. th.
24,

"3Ibide, pe bL9.

i
i
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outer darkness, as happens today when a peréon is
exposed as a Communist, the government brings infamy
on the head of the witnegs when it compels dis-
c¢losure. That is precisely what the Fifth Amendment
prohitits.7h
It seems reasonable enough to argue as the Court did that "once
: g .
the reason for privilege ceases, the privilege ceases.""7’ It a person
cannot be ineriminsted by the statements he mekes, and the informa-

tion he possesses is vital to the national security, the courts are |

not barred from compeliing testimony. The fact that the judiciary is
witling to sanction coerced testimony provided adequate safeguards ?
| are present is further confirmation of the retreat from inflexible
judieial standards. Silence is not constitutionally protected in !

7% Bven the plea of self- 5

! areas of legitimate legislative inquiry.
inerimination will not stand against comprehensive immunity from

prosecution.

Miscellanea. Thus Congressional committees and other wvalid
inquiries perform their duties with a minimum of serious judicial v
. interference. So long as the committee adheres to its subject-

matter, it is left reiatively free to seek relevant information. The

"mbia., p. 15k
75 bid., po 439

76Ra1er ve Ohio, 360: U.S. 423 (1958). Witnesses before a State

| investigating committee were informed that they could avall themselves
of the privilege against self-incrimination. The Ohio Supreme Court
ruled that they were covered by an immunity statute and therefore
should have responded to the questions. The United States Supreme
Court reversed the contempt convietions on the ground of entrapment.
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procedures by which investigating committeegﬁggé;;é;v;;eﬁaéaally %
left to Congress tc define. The absence of a quorum, however, may i
impair the validity of a perjury conviction growing out of tesgtimony
before a legislative inquiryx77 By the same standard the Court has
insisted that a witness will not be held in default of a committee

order to produce records in the face of ambiguous instructions from

the chairman.78
Swmary. The power of Congress to investigate was acknowledged

by the courts as a logical extension of the power to legislate long

before the current precccupation with subversion. Definite limita-
tions had also been noted by the courts. Principally, these re-
strictions relate to the permissible areas of investigation, and the
extent of authority of particular committees investigations.

It has been suggested that most recent inquiries dealing with
Communism are not so much designed to elicit information in the aid

of legislation as to seek to expose. Whereas exposure is not re-

garded as a legitimate objective when standing alone, the perplexing
| question is how is it possible to ascertain the motives of Congress?
The Judicial dilemma has not been made easier by the conflicting

| evidence of what a particular committee is attempting to accomplish.

T onrsstotsel v. United States, 338 U.S. 8 (1948). See also,
United States v. Bryan, 339 U.S. 323 (1949); United States v.
Fleishman, 339 U.S. 39 (1949). The question of the lack of a quorum
must be raised at the outset and not at some future time,

781"‘1.8131‘ ve United States, 358 U.S. MY (1958)0
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The statements of individual members frankly admi£;;sg thé desirabilit%
of exposure must be welghed against the purposes of the investigation |
as envisaged by Congress. The Court has apparently resolved this

issus by simply withdrawing from the nebulous sphere of intent. The
majority has rationalized its approach to the problam by distinguishe-

ing between motive and result. Undeniabiy Congressional investiga-

tions have resulted in exposure, but if such was the incident of a i
lawful exercise of Congressional authority, then the remedy lies with

Congress and not with the courts. Apparently the Court will not

intervene unless there is an obvious and glaring abuse of authority

¢
[

by either the Congress or one of its committees. The import of this

' Judielal legerdemain is to forestall effectively interference in the

1operation of inquiries into subversion, and to eliminate the issue of
exposure as a efficacious device to limit such investigations. On

| this question, however, there is by no means unanimity. An active

and vocal minority composed of Chief Justice Warren, and Justices
Black, Douglas, and Brennan, still maintain that the judiciary should
Inot be so cautious in declaring investigations invalid where exposure
seems to be the principal purposes.

The Court has displayed a similar réticenée in coping with con-
stitutional attacks on the power of Congress and the States to in-
ivestigate in areas that touch on First Amendment freedoms. The "bal-
ancing process" referred to in the Barenblatt dscision sounds very

rmuch like judicial expediency. The Court was evidently unwilling to

abandon the review of investigations altogether. But in attempting
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to devise a standard for providing some pré;ecéi;;“;5~£;eAi;dividual
the judiciary may have done no more than formulate a convenient
maxim for justifying practically any inquiry relating to national
gecurity. Given the character of the Communist threat, it is dif-
ficult to imagine circumstances under which tﬁe individual could
reasonably argue that his rights deserve primacy. In the application
of this test it may be suggested that some freedoms are to be pro-
‘tected at the expense of the investigatory power, but such wouid be

the case only if Congress through faulty resolutions failed to

specify with some degree of clarity the nature and importance of the
E inquiry. It would be premature and inpertinent to assess the role
of the courts vis-a-vis the investigatory process on the basis of

i its few decisions 6f the 1950's. World conditions may change and

| new personnel on the Court in the future could impose more stringent
controls on the investigatory power. As of 1960, however, this power
is broad -~ as broad as the power to legislate., And where self-

| preservation is at stake, history teaches that the judiciary moves,

as 1t should, with circumspection,
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CHAPTER VI )

ESrIONAGE AND SUBVERSION

Nothing imperils the security of the United sStates more de-
cidedly than espionage and subversion. These twin threats to the
gsafety of the nation call into being the full resources of the
federal government and are sanctioned by public opinion as a logical
assumption of sovereign powers. Few would quarrel with an alert and
intensive campaign to rid the country of subversive elements. During
actual hostilities espionage is an ever-present threat, and often
entails Limitations on ecivil liberties that would otherwise be un
thinkeble. The reckiess use of power can, however, oreate an atmos- |
phere of hysteria in which the unorthodox is equated with the dis-
loyal. In the interlude between the two world wars the Supreme Court
had become increasingly involved in the question of individual g
liberties -- especially after. 1937 when the Court forsook its rote as |
economic censor of the nation. The outbreak of World War II found
the American people more "civil Liberty conscious" than ever before.l
For the most part, American experience in dealing with espionage

and subversion from 1941 to 1945 ereated fewer infringements - -

LRobert Cushman, "Civil Liberties," American Political Science
Review, 37 (1943), L9.
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of individual liberty than during World War I.2

In many respects the decade and a half since the end of hostili-
ties has brought to the forefront the most perplexing constitutional
questions revla‘c.ing to internal subversion ever to confront the Court.
This era was characterized by the growing disenchantment with the
Soviet Union in international affairs and a corresponding concern for
the activities of Communigts in this country. A more sophisticaied
and subtle threat to the nation's security became evident. The
emphasis was not on direct subversion, but infiitration for the pur-

3 Often the

.pose of gradually undermining American institutions.
danger was not readily apparent; therefore, the means to cope with it
had to be selected with care. Overt acts of sabetage can be dealt

with and no substantial constitutional question is raised. But when
the threat is indirect and on the surface appears to be no more than
the exercise of lawful priviieges, the democratic state finds itself
confronted with the fundamental issue of resolving conflicting in- ;
terests. Such a balance must be maintained without sacrificing

elther security or liberty. In large measure‘ this adjustment has

been one of the major problems of the Supreme Court during the past

20smand K. Biwerkel, "™War, Civil Liberties and the Supreme Court

19k1 to 1946," Yale Law Journal, 55 (1945-k6), 718.

dﬁ(k'nnnmn:LTh st aims are dealt with in the following: Edward E. Palmer,
ed,, Ihe Communist Problem in America (New York, Thomas Y. Crowell
Company, 1951); Nathaniel Weyl, The Battle Agaix’:st Disloyalty (New
York, Thomas Y. Crowell Company, 1951); James Burnham, The Web of
Subversion (New York, The John Day Company, 195L). T
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twenty years. This chapter will examine the judicial disposition of |
controversies emanating from the government's efforts to cope with
subversion and espionage. In particular the Japanese exclusion cases,

espionage and treason, and the judicial interpretations of the sSmith

Act merit consideration and analysis. i

Exclugion, Evacuation and Relocations On June 21, 1943 and

December 18, 194}, the Supreme Court delivered four opinions concern-
ing three aspects of the federal government's program of supervision
of citizens of Japanese ancestry on the west coas't:.‘4 The wigdom and
Justification of the government's actions during the eariy slapes
of the Second World War has evoked a plethora of comman‘c.s.,5 From a
| constitutional standpoint the decisions of the Court in these cases
hold importance not only for the late war but also contain implica-
tions for the futpre. Therefore, a detailed analysis of the reason-
ing of the Court is necessary.

The devastating suddenness with which Japanese bombs rained on

Pearl Harbor in the early dawn of December 7, 1941 left the American

- ‘hnum ve United States, 320 U.S. 81 (1942); Yasui v. United
States, 320 U.S. .15 (1942); Korematsu v. United States, 323 U.5. 214
(19LL); Ex parte Mitsuys Endo, 323 U.S. 263 (19LL).

Ssees Jacobus tenBroek, et. al., Prejudice, War and the Constitu-
tion (Berkeley, University of California Press, 1958)3 Dorothy Swaine
Thomas, Richard S. Nishimoto, The Spoilage (Berkelsy, University of
California Press, 1946); Nanette Dembitsz, "Racial Discrimination And
the Military Judgment: The Supreme Court's Korematsu and Endo
Decisions," Columbia Law Review, 45 (1945); Bugens Rostow, "The
.(I;gnez;)mrican Cases -- A Disaster," Yale Luw Jowrnal, Si

- o
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people bewildered and frightened. Secure bel‘rbxﬂi;idwv-r‘hat theyhad
thought were iwo impenetrable oceans, this country as a whole had
demonstrated little concern for the menacing military might accumu~
lating off the shores of Asia. But that security and complacency was
shattered in a few short hours, and war became a reality for the
gecond time in fewer than fifty years.

Several thousand citizens of Japanesé desceht resided on the
west coast at the time oi‘ the attack on Pesrl Harbor._6 The wave of

hysteria subsequent to December 7 extended to and encompasased

everything Japanese, even including Japanese-American ecitizens.

Immediately in the minds of many, these people were viewed as a po-
tnetial threat to the security of the United States.7 If not pre-
pared to engage in outright collaboration with the enemy, there was

at least a strong suspicion that their Loyalty was not above question.

The distinct and nonassimilable character of the Japanese-Americans
was stressed as substantiation for their lack of attachment to the

American c:ause.8

As the Japanese military machine marched reient-
lessly through South Asia the atmosphere in California, where the
largest number of Japanese-American citizens lived, became im-

oreasingly tense. Cries for action to controlL these groups became

| more vocal. These were not isolated woices, but included prominent

6
tenBroek, p. 99. The number cited here is 112,000,

. TIbid., pe 70.

BIbid., Pe 7).1.

e d
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U —
citizens in all walks of life.’ Soon the miLitary voice was added

i
to the growing elamor for action. General John L. De Witt, the ;
commander of the west coast area, was desirous of authority to estab- 2
lish zones from which citizens could be excluded.lo Such authority j
was granted on February 20, 1942 in the form of a Presidential '
Order.‘u' The proclamation permitted the Secretary of War, or ml.l.itary
commanders designated by him, to estabiish areas of exclugion. Indi- l
viduals within these designated areas would be subje;:t to such rules

and regulations as prescribed by the appropriate military commander.

CLothed with this grant of authority, General De Witt proceeded to
issue a series of amdéws for the purpose of carrying out the provisions .
2 noted above.lz In March, 1942 Congress, at the re'questl of the execu-
tive department, approved the Presidentis action. The Legislature *
enacted a law making it a misdemeanor to violate the regulations |
issued in pursuance of Executive Order 9066.%3 A few days following
| the Congressional action the President established the War Relocation |
Authority.lu This body was entrusted with the supervision’of the '

program of resettlement of persons evacuated from west coast areas.

9Ttide, pe 83

lorbido, p. -llo.

YExecutive Order No. 9056, 7 Federal Register 1107 (1942).

lztenBroek, P. 116,

135

6 Stat. L73 (1942).

lhExecutive Order No. 9102, 7 Federal Register 2165 (1942).
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The first test of the congtitutionality of restrictions imposed |
15 }
|

on Japanese-fericans arose in Hirabayashi v. United States.

Hirabayashi was convicted in the federal district court for refusing
to comply with curfew regulations issued for certain areas. More-
over, he refused to report to a Civil Control Center preparatory to
his exclusion from the area. The Court of Appeals certified questionsl

to the Supreme Court and the latter granted certiorari to review the

entire proceedings. The appeliant raised several points. He argued

: i
_that the act of March 1942 represented an unconstitutional discrimina-|
tion against citizens of Japanese descent in vioclation of ths Fifth

Amendment. On this latter point reasonable men could and did disagree.

g Justice Murphy was to raise this igsue with considerable vehemence in !

| later cases. It would be difficult to ascertain to what extent the

| west coast orders were the product of miiitary necessity or simply

the result of inflamed antagonism against certain racial groups. In
% any event the Court was on safer, if not sounder grounds, in relying
on military necegsity as a justification for these extreme measures.
The judiciary rejected the arguments of Hirabayashi and heia‘fbr the
government. The Court asserted that it was "evident from the legis-
lative history that the Act of March 21, 1942 contemplated the curfew

order which we have before us."'!'6 Moreovers:

- %5320 v.s. 8L (19k2).
16014, p. 89.
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The question then is not one of congressional pouer -1

to delegate to the President the promulgation of the

Execuilve Order, but whether, acting in cooperation, j

Congress and the Executive have constitutional authority

to impose the curfew restrictions here complained of.t }
!
{

Therefore, the Court sought to determine what joint power Congress

and the President possessed inthis field. If, as Professor Rossiter

has suggested, the standard to be used is the cooperative nature of

the exercise of power,18 then such a criterion constitutes at best a |

minimum guarantee against encroachment of civil iiberties in wartime,

and at worst it opens the way for total negation of individual free-

dom during hostilities. Joint legislative-executive action combined

i with military necessity afforded the Court a position on which to
stand. "The challenged orders were defense measures for the avowed
purpose of safeguarding the military area in question at a time of

threatened air raids and invasion by the Japanese forces, from the

danger of sabotage and espionage."l9' The judgment of military needs

was 1o be accorded proper respect by the court. "Congress and the
- Executive could reasonably have concluded that these conditions have
encouraged the continued attachment of members of this group to Japan

and Japanese institutions."zo Apparently Jjudieial intervention would

17

laCLinton Rogsiter, The Supreme Court and the Commander in Chief

(Ithaca, Cornell University Press, 1951), Pe L7+
141 rabayashi v. United States, 320 U.S. 81, 95 (1942).
zoIbido, Pe 98.

Ibide, Pe 926
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be countenanced only if the poiitical branches acted in an irrespon=

sible manner. There were no dissents, but three justices, in concur-
ring, elaborated on points they feit had received insufficient con-
gideration in the Courti's opinion. On the question of the scope of
judicial review of military measures Justice Douglas unequivoocally
stated: "The point is that we sannot sit in judgment on the military
requirements of that hour, where the orders under the present act,
have some retation to "protection against espionage and against

sabotage."21 Justices Murphy and Rutledge, whilie conceding the

i necessity of the curfew orders, thought there shoutd be a clearer

i affirmation of protection against encroachments on individual liberty
and the authority of the Court to review miilitary orders. The tenor

of the opinions indicated that both justices concurred with mis-

givings, Murphy devoted a large part of his opinion to a plea that

individual liberties not be discarded during wartime. Justice Rut-

ledge was disturbed by the impiications of the deeision for judicial

reviev.

I concur in the Court's opinion except for the
suggestion, if that be intended (as to which, I make
no asgertion) that the Courts have no power to review
any action a military officer may "in his discretion®
| find it necessary to 'take with respect to eivilian
? citizens in military areas or gones.

In upholding the constitintionality of the curfew orders the Court

ZlIbid., Pe 106, .

22114d,, pe Ll
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U U
avoided a determination of the validity of exclusion. A year later

in Korematu v. United States >

|
& Japanese-American citizen convicted |
of violating an exclusion order sought to have the entire process of i
exclusipn and evacuation declared unconstitutional. The unanimity f
that had been achieved in Hirabaysshi collapsed, and the Court divided ;
6=3 in sustaining the exclusion process. Justice Black spoke for the i
majority. Again-the Court invoked military considerations. "Nothing %
short of apprehension by the proper military authorities of the i

gravest iminent danger to the public safety can constitutionally

Justify either (curfew and axclusion)."zh The majority admitted

that exclusion constituted a greater curtaiiment of individual free- E

dom than curfew orders, but the weight of military opinion concerning 5

the necessity of exclusion was accepted and the Court acquiesced

in that assessment. But the case also required the disposition of the

petitioner?'s allegation that exclusion and detention be considered as

inseparable. Black declined to view the process in this manner. He 5
argued that "since the petitioner has not been convicted of failing to
repoft to or remain in an assembly or relocation center, we cannot in
this case determine the validity of those separate provisions of the

25

order." Furthermore, the Court denied that racial bias was the

reagon for instituting the exclusion order. As Black phrased it,

- 23303 y.8, 214 (L9kh).
2thid., p. 218,
2 Ibide, pe 2024
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"$o cast this case into outiines of racial ﬁ;ésiéicevéi;h;ﬁ;_;éfer- !
ence to the real military dangers which were presented merely con-
fuses the issue."26 Justice Frankfurter concurred, emphasizing that
the judiciary must concern itself only with the constitutionality of
the action here involved and not with its wisdom.

The three dissenters agsailed the majority opinion on several

grounds. Justice Roberts viewed the exclusion program as nothing

more than "a part of an over-all plan for forceable detention."27

Justice Murphy concentrated on the issue of racial prejudice. The

Jurist dramatically announced that the present case "goes over the

very brink of constitutionai power and falls into the ugly abyss of

28 pinally, Justice Jackson conterded that the fact that a

! racism.™
military order might be reasonabie did not necessarily make it cone
stitutional or preclude judicial review. Otherwise, Jackson remarked,
"we may as well say that any‘military order will be constitutional
and have done ﬁith it."29

In Ex parte Mitsuye Endo30 the Supreme Court reviewed the de-

tention of citizens subject to exclusion and evacuation, The peti-

tioner, an Ameriean citizen of Japanese descent, was evacuated and

/11d., pe 223,

27 Ibid., pe 2324

- Pruia., pe 233

2 tid., pe 2U5e

30323 U.Se 283 (1Shl).
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held in a detention center. She brought p;géé;éiﬁgs in district
court for & writ of habeas corpus. Endo claimed that as a loyal
American cltizen, a concession the govermment made, she was entitled
to immediate release. The writ was denied, and the Court of Appeals,
on review, certified questions to the Stpreme Court, and the Latter
ordered the entire record sent up for review,.

Justice Douglas spoke for a unanimous Court in denying the
authority of the government to detain an admittedly loyal citizen.

The government freely admitted its limitations in this respeet, but

i stated that to be able to affect an orderly relocation, continued

{ custody of the petitioner was necessary for the time being. The

. Court concluded that the petitioner was entitled to immediate release.
However, on the question of the constitutionality of detention in
general the Court was evasive:

i In reaching that conclusion we do not come to the

underlying consgtitutional issues which have been argued.

For we conclude, that whatever power the war Relocation
Authority may have to detain other classes of citizens,

it has no authority to subject citizens who are concededly
loyal to its leave procedure.

The Act of March 21, 1942 did not mention detention, such procedures

having been instituted by Executive Orders. Douglas argued that with

respect to disiloyal citizens "the power to detain is derived from the

power to protect the war effort against espionage and»sabotage,"32

A1bide, pe 297
321pi4., p. 302.
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but "detention which has no relationship to that objective is un-

authorized.“33 Because Endo fell within this latter category her
detention was not permissibie. While there were no dissenting
opinions, Justices Roberts and Murphy concurred. Murphy was not con-

tent to rest on a statement that the detention was unauthorized. He

also congidered detention of citizens of whatever character to be
uncongtitutional.
Viewed from the perspective of L1960 the Japanese-American cases

are in one sense of only historical significance. Thé Court was con-

fronted with an unusual set of circumstances, the parallel of which i

had never before arigen in American history. Perhaps similar situa- !

tions will never again arise. The Judicial decisions of necessity
must be considered in the context of the times. The nation was in-

volved in an all-out war and unprecedented measures were demanded by

the President And Congress. Calm and idspassionate judgment was ,5
extremely difficult. In another sense, however, the disposition of
these cases is highly significant for an understanding of the roie of
the judiciary in time of war. The candid reliance on military neces-
sity may be symptomatic of future judicial conduct in totai war.
There is reason to doubt whether the Supreme Court as an observer

| pather than as an active participant in national security policy can
or should interpose its conception of what is reasonable or necessary

for self-preservation. The fact that the Court chose to attempt the

33-I-blg .
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reconciliation of these extreme measures wiéh tﬁelboégéifﬁii;;wéggm—gk
salvage judicial review of military measurss, howsver acquiescent the
majority turned out to be,

Espionage. The Japanese-American cases Torcibly demonstrated
the extent of govermmental action to protect the nation against sub-
version. Nevertheiess, it should be emphasized that these cases did
not concern espionage, #reason or the Like, They were merely steps

taken to safeguard against such eventualities. In the last two

decades the Court has considered remarkably few incidents of overt

disloyalty to the United States. The Espionage Act of 1.9173h initi-

ated several prosecutions during World War I, and while that law

remaing on the statute books, very Little use of it waé made during
the Second Worlid War. In fact, only two cases reached the Court
during the last war that invoived alleged efforts to promote dis-
| loyalty and disobedience to regularly constituted authority. In

Hartzel v, UhitedAStatesss

based on the Espionage Acte Hartzel was an American citizen who was
vociferous in his opposition to the war effort. Prior to Amerisan
entrance into the hostilities he had written several articles that

bitterly attacked Great Britain, the Jewish rﬁée, and the President

of the United States. In 1942 three articles in the same vein were

published. The pamphlets were circulated among various organizations

3440 state 217 (1947).
3392 1.5, 680 (19L3).

]

the Court was asked to reverse a conviction
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including the United States Infantry Association. Two officers on

)
duty read the article. Likewise empioyees of various organizations i
who were registered with the Selective Service System obtained copies.f
On this basis Hartzel was tried and convicted for violating the ;
Espionage Act. In particular the provisgion used referred to persons

i
?
who "wilfully cause or attempt to cause insubordination, disloyalty, %
mutiny, or refusal of duty, in the military or naval forces of the f

!

United States.">° The Supreme Court on review laid down the follow- |

ing oriteria for determining the sufficiency of the evidence upon

which the conviction was based:

1. A specific intent or evil purpose at the time of the
alleged overt act to cause insubordination or disloyalty

in the armed forces or to obgtruect the recruitment and
enlistment service.37

2. A clear and present danger that the activities in question

: will bring about the substantive evils which Congress has i
! a right to prevent,38 |

A majority of the Court felt that neither of these factors were

present and reversed the conviction. In Keegan v. United StatesB9
various members of the German-American Bund appealed a conviction of

conspiracy "to counsel divers persons to evade, resist, and refuse

36&0 State 217, Section 3 (1917).

3 yartael v. United States, 322 U.Se 680, 686 (1943).

BBIbido, Pe 687.

39325 U.5. 478 (L94k).
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service in the iand and naval forces of the United States."uo The

Bund, an organization designed "to keep alive the German blood in |
the United.states,"hl had protested strongly against a Congressionat
enactment, the substance of which was to deny positions in business |
and industry to members of the Bund and to Communists when vacancies
occurred.h2 The Bund asserted that if they were denied the right to

work, they should not be required to serve in the armed forces. Con-

’ !

sequently, ieaders of the Bund urged members to evade the draft when-
ever possibie. A majority of the Court believed that the evidence
was inadequate to conclude that a conspiracy had existed and that the

%
Bund had not openly counseled "resistance to mititary service or

; evasion of military service.“h3 Four members of the Court thought
otherwise:

o ' The conclusion seems inesgcapable that petitioners

by counseling Bund members to refuse to do military

! duty, counselled evasion of military service and that

the jury's verdict of vioiation of Section Ll is

therefore sustained by the evidence.ll

In the post-war period repeated investigations of Communist

activities and charges of espionage passed without Court review.

hlIbido, Pe h82.
b0 y.5.C. App. 308 (1).

Weegan v. United States, 325 U.S. 478, 492 (i9k).
"

Ibide, Do 50’4.
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Espionage had first bscome a major probl;;mi;mﬁs;id,waiwi:bg ProbabLy§
the most eelebrated espionage trial following the Second Worid War
invoived Julius and Ethel Rosenberg. They were accﬁsed of a con- |
spiracy to commit espionage in vioiation of the Espionage Act of 1917.
Their conviction was followed by the imposition of the death penalty.
On seven occasions the Supreme Court declined to review the case.hb

A few days before they were to die the Rosenbergs obtained a stay of

execution from Justice Douglas. This action came at the end of the !

Court's 1953 term. Whereupon, the United States Attorney General
requested Chief Justice Vinson to convene the Court in a special

session to vacate Douglas' stay. Vinson did so, and the full Court

heard arguments. The contention which had been urged on Douglas as
the basis for granting the stay was that the Atomic Energy Act of ‘
l9h6h7 had superseded the Espionage Act of 1917, and that the district
court was without power to impose the death sentence. Douglas was
convinced that this argument warranted further consideration and
accordingly he acted to postpone the execution. The full Court was
not persuaded that a substantial justiciable question had been raised

and vacated the a*l:ay.h8 Justices Black, Frankfurter, and Douglas

usRoaemarie Serino, "Espionage Prosecutions in the United States,"
Catholic University Law Review, 4 (1953-5L), L6.

Wo1pid,, pe LS.

Weo stat. 755 (1946).
us

Rosenberg v. United States, 346 U.S. 273 (1953).
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. dissented. On the same day the sentence was carried out.

Treasone Treason is the only crime specifically defined in the

'

Constitution,h9 and there have been relatively few such trials in i

. American history. This fact is partiy attributable to the rigorous
; requirements set forth in the Constitution for obtaining a conviction |
- of treason, and partly due to the reliance on other forms of punish-

3 ment.so Cramer v.United Statessl was the first of three treason

- convictions the judiciary reviewed in the post-war period. Cramer

. was a naturalized American. In June, L942 in answer to a note asking

| him to come to Grand Central Station in New Yérk, Cramer met an

* individual named Theil who was one of eight Nazi saboteurs sent to the:

* United States for the purpose of sabotage. The two had been friends

| for several years, and although Cramer contended during his trial

" that he was unaware of the reasons fof Theil's presence in the United

- Btates, he did admit that he suspected that it was for propaganda
purposes. Cramer had several meetings with Theil. Following the

. latter!s arrest Cramer was also taken into custody and subsequently

tried and convicted of treason. The Supreme Court was obiiged to

E h9Article ITI, Section 3, ClLause L. Treason against the United

. States, shall consist only in levying war against them, or in adhering
to their Enemies, giving them aid and comfort. No Person shall be

- convicted of Treason unless on the Testimony of two Witnesses to the

' same overt Act, or on confession in open Court.

5OGar.L B. Swisher, The Supreme Court in Modern Role (New York, New
York Uhlver31ty Press, 1958), p. 76.

Slaoc U.s. L (19LL).
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ascertain the meaning of treason and the suffi;i;ﬁ;& of the evidence
in this ease. Justice Jackson, spealdng for the majority, discussed
at length the historical basis of treason. The majority noted that
the conditions necessary to congtitute treason were adhering to the
enemy and rendering aid and comfort to the enemy. With respect to
an overt act the Court deciared: "The very minimum function that an
overt act must perform in a treason prosecution is that it show suf-
ficient action by the accused, in its setting, to sustain a finding
that the accused actually gave aid and comfort to the enemgr."52
. Furthermore: "Every act, movement, deed, and word of the defendant
charged to constitute treason must be supported by the testimony of
' two wi‘ones:ses."s3 The Court did not believe that Cramer's meeting
| with Theil, observed by two agents of the Federal Bureau of Investi-
' gation, amounted to an overt act of treason. In the absence of
| evidence that Cramer had materially aided the saboteurs, the overt
acts were not treasonable in character. Justices Douglas, Blrack, |
Reed, and Chief Justice Stone dissented.
The Court does not purport to set aside the convie-
tion for tack of sufficient evidence of traitorious
intent. It frees Cramer from this treason charge solely

on the ground that the overt acts charged are insuf-
ficient under the constitutional requirement.Sh

SaIbid., Pe 3ha

SBMO: Pe 35
5h29i2°: pe 57.
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Also the minority took issue with the statement of the majority that~1

required two witnesses to Frelated acts and events which show the
55

true character of the overt act.” To accept this interpretation
would, the dissident justices argued, unnecessarily obstruct future

convictions in treason cases., The digsenters contended: "Since

B L

two witnesses proved that the meetings took place, their character
and significance might be proved by any competent evidence.“56
A second treason conviction arising from alleged aid to enemy

saboteurs resched the Court in 19h7.57

In this case Hans Max Haupt,
the father of one of the eight Nazis saboteurs, was convicted of
treason because of the aid he furnished his son in harboring him in
his home, and in aiding him in procuring a job and an automobile,
With only Justice Murphy dissenting, the Court sustained the con-
viction., The argument that the acts complained of reflected natural

parental assistance rather than treasonable intent failed to impress

the Court, Kawakita v. United Sts.t’;es,s8 the last of thé trio of

treason cases to merit the attention of the Court, was decided in
1951, Kawakita was an American'citizen of Japanese ancestry. During

the war he resided in Japan and obtained empiloyment with a private

firm occupied in mining lead for the Japanese war effort. In this

ssIbido s Pe 60.

Sél_b_iﬁo, Pe 63.
51

Haupt v. United :States, 330 U.S. 631 (L946).

58313 v.8. 747 (1951).
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capacity he was guiity of mistreating American prisoners of war.
Upon his return to this country he was tried for treason. Kawakita
argued unsuccessfully that he had surrendered his American citizen~
ship and hence could not be tried for treason. The Court declared
that he was still an Ameriean citizen and that the evidence was suf-
ficient to support his conviction. According to Professor Swisher:

The Court seemed to be saying that a man could not

play cat-and-mouse with his American citizenship,

dropping it when it seemed unattractive, picking it

up again for return to the United States, and again

discarding i;, when it became a basis for a prosecution
for treason.”’

The Smith Act. Following the victory over the Axis powers in

1945 a new manace to American security materialized. The "coid war'
fostered anxiety over the danger of Communism. In particular there
was a growing belief that Communist elements in this country were
laying the foundation for the overthrow of the American government by
force and violence. The threat may not have been immediate, but it
was grave enough to warrant concern in geveral quarters and to sug-
gest the necessity of remedial action. The government turned to the
Alien Registration Act of .!.9!40,6 0 petter known as the Smith Act, as a
weapon for attacking the Communist conspiracy. This Act was the first
peacetime sedition Law enacted since the itlefated Alien and Sedition

Acts in 1798.61 The relevant portions of the Smith Act that were

59suisher, pe 75.
605), Stat. 670 (1940).
L, Stat. 596 (1798).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



196

applied with increasing frequency in the late L940's are noted in

the margin.62 Between 1940 and L9468 the Smith Act was invoked to

indict and convict over one hundred Commmist 1eaders.63 As early

|
|
|

as 1943 the Supreme Court refused to rule on the constitutionality of

1

this controversial piece of Legisiation.éh In 1948 the government
prosecuted eleven top Communist LlLeaders for conspiring to teach and

advocate the violent overthrow of the United States Government. In |

one of the longest and most acrimonious trials in American history the

|

62Sec. 2(a) It shall be unlawful for any person--(l) to knowingly |
or willfully advocate, abet, advise, or teach the duty, necessity,
desirability, or propriety of overthrowing or destroying any govern-
ment in the United States by force or violence, or by the assassina-
tion of any officerof any such government; (2) with the intent to
cause the overthorw or destruction of any government in the United
States, to print, publish, edit, issue, circulate, sell, distribute,
or publicly display any written or printed matter advocating, advis-
ing, or teaching the duty, necessity, desirability, or propriety of
overthrowing or destroying any government in the United States by
force or violence; (3) to organize or help to organize any society,
I group, or assembly of persons who teach, advocate, or encourage
i the overthrow or destruction of any government in the United states
by force or viclence; or to be or become a member of, or affiliate
with, any such society, group, or assembly of persong, kmowing the
purpoges thereof. (b) For the purposes of this section, the term
"government in the United States" means the Government of the United
States, the Government of any state, Territory, or possession of the
United States, the government of the District of Columbia, or the
govermment of any political subdivision of any of them. Sec. 3,
It shall be unlawful for any person to attempt to commit, or to con-
spire to commit, any of the acts prohibited by the provisions of i
this title. ~ - ‘

63Haroid'H; Chase, "The Libertarian Case for Making It a Crime to
Be 4 Commnist," Temple Law Quarterliy, 29 (1956), 128,

6hDunne v. United States, 138 F 2nd 137 (8th Cir. 1943), cert.
denied, 320 U.S, 790 (15L3).
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!

|
|

' Burton, and Minton joined. Separate concurrences were written by

Communists were found guilty and their conviction was affirmed by
the Court of Appeats. The principal argument advanced by counsel

for the Communists was that the Smith Act violated freedom of speech

as guarantéed;by the First Amendment. The Supreme Court agreed to §
hear the case but its grant of certiorari was limited to two ques- _ |
tiong: (L) the constitutionality of the Smith Act inherently or as i
construed and applied in the instant case in light of the First
Amendment, and (2) the constitutionality of the Smith Act measured !
by the standard of indefiniteness. On June L, 1951 the Court

rendered its deoisionobs Five opinions were penned. Chief Justice

Vingon delivered the opinion of the Court, in which Justices Reed,

Justice Frankfurter and Justice Jackson. There were two dissents
by Justice Black and Justice Douglas. dJustice Clark did not partici-
pate. 'These five opinions ranged broadly over such issues as freedom
of speech, the clear and present danger test, reasongbleness, con-
spiracy and a multiple of other issues. As Professor Swisher has
noted, "One of the few things that can be said with certainty about
the decision is that six justices voted to sustain the conviction,
two dissented, and one did not participate."66

At the outset the Chief Justice dismissed any doubts that Congress

might take appropriate measures to safeguard the nation. Freedom of

% hennis v. United States, 341 U.Se Lok (1950).
. 3

Swisher, p. 81.
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speech is to be accorded a high place in American constitutional
values but it is not an absolute right.

Speech is not an absclute, above and beyond control

by the legislature when its judgment, subject to review

here, ig that certain kinds of speech are so undesirable

as to warrant oriminal sanction. Nothing is more certain

in modern society than the principle that there are no

absolutes, that a name, a phrase, a standard has meaning

only when associated with ghe consideration which gave

birth to the nomenclature.®’
As the privilege of freedom of speech is relative its timitation is
admlssible when the danger is grave enough to justify protection of
society. Vinson paid lip service to Holmes' "clear and present
danger" test, but he quoted with approval Judge Learned Hand's

modified version of the standard that had been adopted by the Court

of Appeals for this particular case. "In each case [courts] must
ask whether the gravity of the evil discounted by its improbabitity,
Justifies such invasion of free speech as is necessary to avoid the
danger.“68 Justice Frankfurter wrote a lengthy concurrence. The
Jurist rejected the "clear and present danger" test in favor of a
weighing of the interests involved. He annouhced, "Primary responsi-
bility for adjusting the interests which compete in the situation

i before us of necessity belongs to congress."69 Consequently, the

67

! Dennis v. United States, 3L1 U.S. 494, 508 (1950).
. 68

Tbide, pe 510e
%9Ibide, pe 525,
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Court should intervene only if Congress's judgment was unreasonable,
and insofar asg this case was concerned the justice continued "there
is ampte justification for a legisilative judgment that the conspiracy
now before us is a substantial threat to national order and securi-

nf0 Justice Jackson felt that reliance on clear and present

ty.
danger in this get of circumstances was misplaced. The test should
be preserved fof street corner speeches and the Like, but wag in-
appropriate for a well-organized conspiracy. Additionéily, Jackson
rested his concurrence on the argument that the petitioners had been
convicted of eonspiracy, and certainily Congress had ampie power to
prescribe punishment for such acts. He drew an analogy between
conspiracy in anti-trust suits and the type invoived here. Justice
Black's dissent was short but emphatic. Professor David Fellman

has characterized Black's dissent as "written more in sadness than

in anger."'t The justice stated he would discard the Smith Act as Ma
virulent form of prior censorship of speech and press, which I'be-
lieve the First Amendment forbids."72 Douglas also dissented. Bas-
sically, he argued that there was no clear and present danger. He
described American Commmists as "miserable merchants of umvanted

ideas"73 whose doctrines represented no immediate threat to America's

"rbid., p. 542,

71Dnvid Fellman, "Constitutional Law in 1950-51," American Politi-
cal Science Review, 46 (1952), i6l.

T2pennis v. United States, 31 U.S. Lk, 579 (1950).

"31pi4., p. 589.

{
L
i
!
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security.
The Dennis decision, by any standard, is one of the most sig~

nificant rulings to issue from the Court in recent years. It clearly

and unequivocally affirmed the power of the national government to

legislate in the field of subversion, First Amendment freedoms to

the contrary notwithstanding. The Chief Justice's opinion in effect

established a new test for determining the occasions when speech
might be curtailed, "the gravity of the evil discounted by its im-

probability." Thus as one commentator observed, "the rule of cleat

and present danger was redefined as the rule of clear and probable

danger."Th Despite the inability of the Court to arrive at a con-

sensus in its reasoning, there was lLittle to justify optimism for
libertarians. The victor in the Dennis deeision was obviously the
Congress. The gelf-restraint of the Court could easily be taken as
an acknowledgment of the conspiratorial nature of international
Communism and of the fact that the Communist Party would be treated
as an undemocratic movement. For this reason Commmists could
expect Little judicial protection so long as the Supreme Court re-

garded its aims as outside the pale of traditional protections.75

7h01audius O. Johnson, "The Status of Freedom of Expression under
the Smith Act," Western Political Quarterly, 1l (1958), L473.

7SSeveral misecellaneous rulings concerning the Smith Act have been
issued by the Court. Stack v. Boyle, 342 U.S. 1 (195L). Persons
accused of violating the Smith Aet are entitled to bail. Green v.
United States, 356 U.S. 165 (1957). The Court sustained the convie-

tion of petitioners for criminal contempt after they failed to sur-
render subsequent to a Smith Act conviction. Sacher v. United States,
343 U.5. 1 (1951); In Re Isserman, 3L5 U.S. 286 (1952); Isserman v.
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Between 1951 and 1957 several changes in personneL occurred on the

Court, the spectre of McCarthyism diminished, and generally a re-

surgance of libertarian values was evidenced in the United States.

On June 17, 1957 the Supreme Court decided the case of Yates V. United!

76

States. In reversing the conviction of fourteen Communists the

!

|
Court to a large degree weakened the Smith Act. The petitioner had
been convicted of conspiring to advocate and teach the violent over- §
throw of the United States government, and conspiring to organize
the Communist Party for acecomplishing the same ends. " The decision'
was based on three major issues. Firét, the term "organizeﬁ as used

1

|
in the Smith Act was strictly construed. Secondly, the Court as-

i

serted that advocacy meant advocacy of action and not advocacy as an

abstract doctrine. Finally, the evidence upon which five of the ;
fourteen were convicted was so meager that the Court took the unusual
step and ordered their acquittal. The other nine could be retried

because there was adequate evidence to justify another trial.

The word "organize" had not been defined by the Smith Act. As .
the Communist Party was organized in 1945 and this prosecution was
commenced in 1951 it would be barred by the statute of 1limitations if

organizing referred only to the initial act of establishment., Justice

Ethics Committee, 3U5 U.S. 927 (1953); Sacher v. Association of the
Bar of City of New York, 347 U.s. 388 (I953); In Re Sawyer, 360 U.S.
622 (19 “These cases concerned diseipline that was taken against
attorneys who were connected with Smith Aet prosecutionse.

3Sh UeSe 298 (1956).
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|
|
|
i
|
l
:
\
|

Harlan contended, "the word refers only to acts entering into the

creation of a new organization, and not to acts thereafter performed

in earrying on its activitiesy even though such acts may loosely be

11

termed 'organizational'®, On the question of advocacy the Court

carefuliy distinguished Yates from Dennis. Judge Medina's in-
gtructions to the jury in the Dennis trial had differentiated between

the {wo types of advocacy, and the Court had approved a conviction

78

based on advocacy of action. Ih the instant case the judiciary

found the trial judge's.instructions defective because of his failure

to distinguish "between advocacy of forcible overthrow as an abstract

doctrine and advocacy of action to that end."79 Harlan obgerveds:

We are thus faced with the question whether the
Smith Act prohibits advocacy and teaching of forcible
overthrow as an abstract principile, divorced from any
effort to instigate action to that end, so Long as
such advocacy or teaching is engaged in with evil
intent. We hold that it does not.0

Thus, it is immaterial what the motives of the speaker is, so Llong as

M big., p. 310.

8, 6uis B, Boudin, "'seditious Doctrine! and the 'CLear and
Present Danger! Rule," Virginia Law Review, 38 (1952), 325, The
relevant portions of Judge Medina's charge to the jury are as follows:
"I charge you that it is not the abstract doctrine of overthrowing or
destroying organized government by uniawful means which is denounced
by this law, but the teaching and advocacy of action for the accom-
piishment of that purpose, by language reasonably and ordinarily cal-

! culated to incite persons to such action.”

79

801bid., p. 3180

Yates v. United States, 354 U.S. 298, 320 (1956).
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his speech is couched in terms of abstract doctrine. When, on the

other hand, speech is clearly designed to encourage and incite action, |
the purpose of which is violent overthrow of the government, 'the

Smith Act has been violated and the speaker may be prosecuﬁed. Having
established this interpretation, Harlap held for the Court that five

of the petitioners should be acquitted because the evidence estab-

lished nothing more than abstract advocacy. Moreover, mere member-
ship in the Communist Party did not provide sufficient evidence of an

intent to urge the overthrow of the government. As for the other

petitioners, there was enough evidence for a finding of advocacy of
action and the Court stated they could be retried consistent with the

standards established in the present case. Justice Burton concurred

except as to the meaning of "organize" adopted by the Court. dJustices
Brennan and Whittaker took no part in the case. Justices Black and

Douglas agreed with the findings of their brethren of the majority.

They would go farther in protecting freedom of speech, and permit
advocacy of any doctrine "whether or not such discussion ineites to
action, legal or illegal."al Justice Clark disagreed with the
majority on all points and would affirm the convictions. The Yates
decision unquestionabk& marks the beginning of a more restrictive
interpretation of the Smith Act. Future convictions under the

| organizing clause are precluded unless Congress chooses by legislation

to woidi this part of the Court's decision. Prosecutions can still

8ipid,, p. 3L0.
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be maintained for advocacy provided such aé?oéaéy incites action
rather than abstract discussion. Doubtless the evidence needed to
produce a verdict of guilty on this basis will have to be substantial.
Perhaps. too much can be made of the Court's decision. It does not
rule out further reliance on the Smith Act. Simply stated, it
imposes a greater evidentiary burden on the government to maintain

a prosecution and requires that the trial judge be explicit in his
instructions as to the type of advocacy that ias foreclosed by the
Smith Act. Nevertheless, the government may find that the Smith
Act is no Longer the most effective device to employ in attacking the
Communist conspiracy. As a result of this case propaganda activities
unrelated to an incitement to violence ehjoy judicial protection,
however disagreeable they may be; further, the Supreme Court, given
its present attitude and the current state of world conditions, seems

unprepared to extend the Smith Act beyond a limited interpretation.

State Subversion Legislation., The states as well as the Federal

government have been concerned with the question of subversion. Most
gstates have passed laws comparable to the Smith Act.82 In fact, the
Smith Act itself was patterned after the first state subversion
statute, the New York Criminal Anarchy Act of 1902.83 These laws

vary in content from state to'state, but in essence they proscribe

82Whlter Gellhorn, ed., The States and Subversion (Ithaca, Cornell
University Press, 1952).

83Dennis ve United States, 3kl U.S. L9L, 562 (1950).

|
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activity and speech that seek to encourage, teach, or abet violent (

1
overthrow of the state or federal government.“u State subvsrsion

legislation has remained largely undisturbed by the courts in the

past two decades. In 1943 the Supreme Court did invalidate a
Mississippi statute that made it a crime to encourage the refusal to
salute the flag.85 A unanimowus Court saw no intent to commit subver- |
sive activity in the innocuous comments of the appellants; nor did
their activities constitute a clear and present danger. In 1953 the
| Court refused to rule on the congtitutionality of the Michigan Com-

munist Control Act until State Courts had construed the statute.S

Steve Nelson, a Communist leader, was convicted of violating the

| Penngylvania Sedition Act and was sentenced to twenty years in prison.
i

| The State Supreme Court reversed the convietion, contending that the

state statute had been superseded by the Smith Act. The United
;States Supreme Court by a vote of 6=3 affirmed the Pennsylvania -~ -~ |
Court's holding.?! Chief Justice Warren maintained that the Smith
Act had pre-empted the field of subversion legislation and, accord-
ingly, the state law must fall. Pre-emption is not a novel doctrine

in American constitutional law, but it has usually been appiied in

BhGellhorn, Pe 359.

85Taylor ve Migsisgsippi, 319 U.S. 583 (1942).

; 8éAlbertson ve Millard, 345 U.S. 242 (1952).

87Pennsy1vania v. Nelson, 350 U.S. 497 (1955).
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commerce cases.88 The majority opinion reviewed the various federal

1
iaws dealing with subversion, and Warren stated, "taken as a whole, |
they evince a Congressional pian which makes it reasonable to de-
termine that no room has been left for the States to suppiement it.589

Morsover: . |

Since we find that Congress has occupied the field
te the exclusion of parallel state legislation, that the
dominant interest of the Federal government precludes
state intervention, and that administration of stats
acts would conflict with the operation of the federal
plan, we are convinced that the decision of the Supreme
Court of Pennsylvania is unassailable.’0

!
% Justices Reed, Burton, and Minton argued in dissent that there was no f
| evidence that Congress had intended to bar state laws merely because

!
| they were concerned with the same subject-matter. It seems more
|

§ likely that Congress had not even considered this question; therefore, |
§ the search for Congressional intent becomes Largely a matter of seek-

| ing justification for a pre-determined position. The majority dis-

rlayed a distaste for state subversion laws because of the belief that

Justice could better be secured by federal legislation.9l Therefore,

88G1overieat Butter Company v. Patterson, 315 U.S. 1h8 (1942); Hiil
ve Florida, 325 U.S. 538 (19L5); California v. Zook, 336 U.S. 725 —
(19137,

89pennsyivania v. Nelson, 350 U.S. k97, S0l (1955).
- Pobid., p. 509,

| 91;91g., Pe 508. Chief Justice Warren had these comments about

. state subversion laws., He called them "vague and . . . almost wholly
!without « + o safeguards. Some even purport to punish mere membership
lin subversive organisations which the federal statutes do not punish

| where federal registration requirements have been fulfilled."
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in the absence of conclusive evidence about Congressional intent, the
opinion of the Court reads as a judicial subjective judgment rather

than as an expression of Congressional will.92

It is customary to
point out that Congress can clarify its intentions when the Supreme
Court has misconstrued its purpose. While certainly true, such a

- position often overlooks the complexities of the legislative process,
In any event Congress has taken no action to.change the Court's de-

cision in the four years that have passed since the Nelson case was

decided.

Government Fites and the Problem of Secrecy. A problem that

. sometimes arises in Court proceedings is the question of how far the
government must go in opening its files for examination by defendants
or parties to a suit against the government. Information of a clLas-

sified natwe that is vital to the national security is cautiously

guarded Lest it fall into the hands of persons who might use it to the

prejudice of this country.93 Often the government is reluctant to
permit examination of its files even when the information containéd
does not bear directlyﬁon the national security. Lack of access to
such records may frustrate defendants in criminal prosecutions as it

makes impeachment of government witnesses more difficult. The

l

‘ 92Roger C.Cramton, "Pennsylvania v, Nelson: A Case Study in Federal
| Pre-Emption," University of Chicsgo Law Review, 26 (1958-59), 107.

| Compare, Alan Reeve Hunt, "State Control of Seditions The Smith Act

| As The Supreme Law of the Land," Minnesota Law Review, 4L (1956~57.

93united States ve Reynolds, 35 U.S. L(1952).

|
|
]
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D
competing interests have to be resolved with maximum protection for

!
i
|

both the goverrment and the individual. Probably the most notabie and|
controversial decision of the Supreme Court on this subject was |

rendered in 1957 in Jencks ve United States. ! The petitioner had

been convicted of swearing falsely when he executed a non-Communist
oath as required of labor union officials by the Taft-Hartiey Act.95
At the trial defense counsel requested the production of certain
govermment fiies. Thege files contained statements by informers
prejudicial to Jencks. The request was denied. These same informants
testified against Jencks in the present trial. The petitioner con-

tended before the Supreme Court that the triat judge had erred. The

reports shouid have been made avaiilagble for use by the defense in
‘ |
cross-examination of witnesses, who had submitted the reports. With |
only Justice Clark dissenting, the Court ruled that the records
should have been made available. Justice Brennan remarked:
We now hold that the petitioner was entitled to }
an order directing the Government to produce for
ingpection all reports of Matusow and Ford in its i
possession, written, and when orally made, as recorded :

by the FBI, touching the events and activities to
which they testified at the trial.’®

Moreover, the Court stated that the defense had a right to inspect the

9“353 U.S. 657 (1956).

9561 Stat. 136 (1947).

90 Jencks v. United States, 353 U.S. 657, 668 (1956).
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VO
reports. Brennan noted his disapproval of the practice of producing

the documents for the judge to examine and to determine their rele-

vancy without letting the accused be heard. dJustice Burton and

Harlan saw no infirmity in this practice. Clark's dissent painted a

foreboding picture of the effect of the Court's holding:

Uniess the Congress changes the rule announced by
the Court today, those intellegence agencies of our
govermment engaged in law enforcement may as well
close up shop, for the Court has opened their files
to the eriminal and thus afforded him a Roman holiiday
for rummaging through confidential information as weil
as vital national secrets.’!

Clark doubtiess overstated the impact of the Jencks decision, but

unquestionably if the rule here announced remained unaltered, the
government would find itself confronted with the alternatives of
public disclosure of confidential information or cancelling prosecu- ;
tions to keep its files intact. But in no realistic sense can it be |
| said that the Court's decision sanetioned indiscriminate "rummaging"
through confidential files. An immediate outery resuited in many
quarters against the decision. Congressional reaction culminated in

the passage of legislation designed to diminish the potential damage

from the Court's decision, The so-called Jencks Act98 did not
expressly overturn the Court's ruling, but it did estabiish procedures

for the purpose of safeguarding government files. In essence the Act

TIbid., p. 662.
987, stat. 595 (1957).
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provided that no gtatement or report in the possession of the govern- |

ment containing information provided by witnesses would be subject :
to subpoena, uniess that same witness testified by direct examination i
in a criminal prosecution. In that event the trial judge would be
permitted to examine the reports in camera and excise the material
relevant to the particular circumstances and deliver such information
to the defendant., Should the defendant be found guilty, all records

would be preserved for examination by the Court of Appeals to de-

termine whether the trial judge had ruled correctly. In recent cases

the Supreme Court, while not ruling on the validity of the Law, has

decided that information might be withheld by the government if it

does not fall within the meaning of "statement" as used in the é
Jencks Act.99 Similariy, if the failure to produce a paper consti- i
tutes no more than a harmless error, the Jencks Act is not vioiatedﬂoog
| It is not improbable that the Court will find occasion in the future
to examine the Act on its merits.
Summary. The fear of subversion has fostefed widespread govern- !
mental vigilance in the past two decades. The disparate disputes
that have arisen have engendered controversy and constitutional in- !

terpretation in many forms. The nine justices on the Supreme Court

have been forced to adjudicate issues the import of which encompassed

palermo v. United States, 360 U.S. 343 (1958).

looRosenbarg v. United States, 360 U.S. 367 (1958).
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is so often pointed out, hard cases often make bad law, and they
frequently make confusing Law. Especially is this fact the case in
the unsettled environment that has characterized the "cold war."
Settled precedents cannot be invoked with the same assurance that the
Court uses in itg disposition of iess controversial issues. Yet,
controversf’hés always been and will continue to be an inevitable
ingredient of the judicial process so Llong as the Supreme Court

functions as the interpreter of the Constitution.

Chief Justice Vinson remarked in the Dennis case that there are

no absolutes, everything is relative.,i0t Judicially, this axiom has

of rationalization it conveniently discards both the concept of an

all-powerful and a powerliess government, It embraces the essentially

undemocratic feature of extreme wartime controls, and provides for the
agsertion of Libertarian activism in periods of tranquitity. It
permits diseretionary power and yet invites judicial checks for the
unfeasonable and arbitrary exercise of power. In short, constitu-

tional relativism by its very nature may be all things to all men,

§but to the Supreme Court it is apparently the best solution available
!

}to the paradox of security and freedom.

|
i
P
1

i lOlDennis ve United States, 341 U.S. L9L, 508 (1950). The Chief

| Justice remarked, "Nothing is more certain in modern society than the
]principle that there are no absolutes, that a name, a phrase, a
standard has meaning only when associated with the considerations
which gave birth to the nomenclature."

been the salvation of a perplexed and uncertain court. As a standard |
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One of the interssting features of Court performance in subver-
gion cases 1s that the black-robed justices have been compelled to ;

descend from the plateau of disinterested objectivity to the mundane

4

but necessary appraisal of practical eventé.‘ Accordingly, when the !

President and Congress took the unprecedented action of evacuating

thousands of Japanese-American citizens the Supreme Court with

unusual candor regarded these steps as a mititary necessity and

hence outside the pale of judicial intervention. Treason and espio- ;
: |

nage cases were more amenable to an unbiased evaluation of evidentiazwf

. standards. Yet. a determination of the constitutionality of the

y
. Smith Act necessitated a balancing of freedom of speech against the !

i

é need for protection of American security. State subversion legisla~

i tion was measdred by standards of desirability as viewed by the Court

and found wanting.

| There is no reason to believe that the Court has surrendered its

ifunction of dispensing justice, but the record of constitutional law

! in the last twenty years demonstrates the difficulty of obtaining
abstract justice. Subversion is a present danger and the Court no 3

less than the political branches has been forced to accommodate the

éeonstitution to practical dangers. The Supreme Court may or may not |

!
{follow the election returns, but there is justification for asserting

. that they are cognizant of the fLuctuations in the ideclogical strug-

|
igle between democracy and the forces of totalitarianism,
!
i
|

|
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CHAPTER VII

THE MILITARY

If there is any principle that is firmiy entrenched in American

congtitutional doctrine it is that the military is subordinate to
civil guthority. The framers of the Constitution were cognizant of
the dangers, of unbridled military power, and sought to insure that
the military arm of the government would not become the instrument of

tyranny. Happily, milltary-civii relationships in this counitry have

been maintained with & minimum of friction for the most part. Never-

theless, the traditional distrust of military authority has not alto-
gether dissipated, and the appropriate balance between eivil and
military spheres requires frequent determination by the Supreme Court.

The relationship of that august tribunal to mititary authority pre-

sents delicate and at times difficult adjustments that necessitates
marked judicial wisdom and ingenuity. On the one hand, the Court is
confronted with a separate system of jurisprudence founded on clearly
| articulated constitutional provisions. Persons amenable to mititary
law are not stripped of judicial protection, but the standards for

digcipline and punishment are oftentimes rigorous, and not infre-

quently abrupt and decisive. Yet the soidier, saiilor, and airman is

an American citizen and not outside the pale of any civil protection

simply because he dons the uniform of his country. The preservation

213
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of civil authority consistent with mititary needs, ana the interpre-
tation of the bounds of military power, are not recent problems; they
are grounded in extensive judicial precedent.

So long as the armed services of the United States comprised
only a small core of professionally trained men, the reach of military
law was not great, and its effect on American tife went largely un-
noticed. But today the professional soldier has, for the most part,
been replaced by the civilian who is assimilated into the miltitary by
conseription. The "ecitizen soldier" has carried the brunt of battle
against the enemy in the last two world wars. The rapid expansion of
American military installations throughout the world and the increase
in the number of civilians accompanying servicemen overseas has
created manifold problems of jurisdiction. Therefore, an understand-
ing of the Supreme Court's role vis-a-vis mititary itaw and jurisdic-
tion is an essential component of thé Judiciary's reaction to the
turbulentAevents that have moulded national security policy in the
last twenty years. An initial area of inquiry is judicial treatment
of selective service cases.

Selective Service. As early as 1863 the United states Government .

resorted to conscription as a means of raising an army.l Again in

Worid War I the draft was the chief method by which the needs of the

2

military were fuifitled. © In 1940, with war clouds forming on the

lCarL B. Swisher, American Constitutional Development (2nd ed.,
Boston, Houghton Mifflin Gompany, 1954), P. 293.

23elective Service Act of 1917, LO Stat. 76 (1917).
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horizon, Congress enacted the nation's first peacetime compulsory
military draft.> The act provided for the registration of ali men
between the ages of eipghteen and thirty~five. The measure further
provided that the administration of the program be carried out by
local draft boards. They would be charged with the responsibility
of classification and the issuance of calls to service to qualified
citizens. A process of administrative review was established to
insure standards of fairness and non-discrimination. Congress
spetled out broad categories of exemptions from military service and
permitted deferments under specified circumstances. In all instances
the classification was determined first by the Local board and then
subject to review by the appropriate agencies. These decisions were
declared to be final.

The finality of selective service rulings would seem to preclude
Judicial review. Thus, at the outset, questions arose as to the
type of review, if any, the Court could exercise, and if review

exigted, what was its scope? In Falbo v. United st,atesll the Supreme

Court directly confronted the issue of judicial review of draft clas-
gificationss Falbo had been ordered to report for induction into the
armed services. He claimed that the board had incorrectliy ciassified
him by not aliowing his exemption as a minister, and he refused to

submit to induction. In the criminal prosecution that ensued, the

3Selective Training and Service Act, 5L Stat. 885 (1940).

4320 U.s. 5k9 (1943).
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district court refused to permit the introduction of evidence con-
cerning the "propriety" of the local board's classifisation. The
Supreme Court refused to intervene because the administrative pro-
cedure had not been exhausted. The termination of that process came
with actual indﬁction into one of the branches of service.5 Justice
Black observed for the majority: "Surely if Congress had intended to
authorize interference with that process by intermediate challenges

of order to report, it would have so so."c Correspondingly, in
criminal prosecutions for vioilation of induction orders, the propriety
of the classification was not subject to review. The Falbo decision
did not expressly deny the right of judicial review; it simply re~
quired the individual to follow the steps in the prescribed procedure
including induction. Still to be resolved was the review that would
be available in the event that administrative remedies were exhausted.

Such a question arose in Estep v. United States.7 Here the petitioner

refused to report for induction after his local board refused to
classify him as a minister. In the ensuing criminal prosecution the
district court, adhering to the Falbo ruling, refused to entertain
evidence concerning the validity of Estep's classification. Estep

argued not only that his classification was erroneous, but that the

SBillingg ve Truesdell, 32L U.S. 542 (1943). The Court heid that a
registrant was not actually inducted untiL he underwent the prescribed
induction ceremony including taking the oath.

6

Falbo v. United States, 320 U.S. 5L9, 554 (1943).

7327 UsSe 11k (19L5).
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draft board had incorrectly withheic certain documents from the file
sent to the aprpeal board. The Supreme Court, in a 7-2 decision,
agserted that this failure to comply with established procedure
vitiated the proceedings.

We cannot believe that Congress intended that criminal

sanctions were to be appiied to orders issued by the

local boards, no matter how flagrantly they violated

the rgles and regulations that define their jurisdic-
tions

The Court was unpersuaded that a person could be sent to jail for
disobeying an illegal order of an administrative agency and have no
recourse to the courts for reiief. An equally crucial holding in
Estep concerned the review of evidence upen which a classification
was based. Black phrased it in this manner: "The question of juris-
diction of the local board is reached only if there is no basis in
fact for the classification which it gave the registrant."9 Thus, in
effect, Estep foreshadowed the beginning of a new direction of
Judicial review for draft clagsifications. The Court committed itself
to a careful scrutiny of selective service procedures in order to
ascertain whether local boards complied with the law and foilowed due

process: as provided by law or whether practices engaged in impaired

8rbid., pe L21.

9Ibid. ’ p. 1230
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the jurisdiction of Selective Service agencies.*o Due process seems
to dictate at the least that a registrant be given the right of
Jjudieial review at some staye of the process.ll

The basis-in-fact doctrine enunciated in the Estep case expanded
Judicial review and in essence confirmed the contention that decisions
of selective service agencies were not finat. On a case-by-case
approach the Court proceeded to examine classifications to determine
whether there was a basis in fact for the ruling of selective service
‘=.:.gencies.‘L2 This increased scope of judicial review of local boards'!
classifications was a reversal of the trend evinced in Faibo It can
perhaps be explained partially by the transition from war to more
tranquil times. There is another factor that cannot be ascertained
with any degree of certainty. The majority of cases reaching the high
court concerning Selective Service developed from circumstances where
registrants challenged their clagsifications and military obiigations
on religious grounds; most of them pertained to the religious sect

known as Jehovah's Witnesses. The Supreme Court has demonstrated a

loSee: Eagles v. Samuels, 329 U.S. 304 (1946); Eagles v. Horowitz,
329 U.s. 317 (1946); Gibson v. United States, 329 U.S. 338 (I916);
United States v. Nugent, 346 U.5. L (1952); Simmons v. United States,
348 UeSe 397 (195L); Gonzales v. United States, 3LB U.S. LO7 (195L);
Bates v. United States, 348 U.S. 966 (1951).

llTheodore Jefferson, "Judicial Review of Dratt Board Orders,"
Wyoming Law Journal, LO (1$55-56), 21u. _

12
Cox ve. United states, 332 U.s. 4L2 (1947); Dickinson v. United
States, 346 U.S. 389 (1953); Witmer v. United States, 348 U.S. 3757
(195];); sicureila v. United states, 3L87U.s. 355 (195)).
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{“;eﬁafkéblelaffinity for minority groups and their protection;.énainm‘w
|
this same attitude may have been extended to the present cases. The :
consequence has been that in recent years the Court has sometimes ;
taken on the complexion of a super draft board by insisting that
individuals not be capriciously denied legitimate classifications.
If legislative displeasure has been incurred there is no evidence
to support such a view, for Congreés has not shown any disposition
to reverse the role presently assumed by the Court. i
The judiéiary has resolved various other controversies arising |
~ out of the Selective Service program, all relatively minor in im-
portance. The Court has ruled that the venue for offenses involving

13

the failure to accept induction™™ and failure to do civilian work‘"ll
is properly laid in the district where such violations occurred and
not in the district whyye the local draft board is located. Two
lower court judgments were set aside by the Supreme Court because of

. inadequate evidence to support charges that the petitioners had know- f
ingly failed to keep their draft board informed of their adclresses.‘LS i
The Court has maintained that an overt act is not necessary to es- |

16 i

tablish conspiracy to aid in the evasion of military service. Ha-

~ beas corups relief cannot be sought when petitioners failed to appeal

L30nited States v. Anderson, 328 U.S. 699 (19L5).

Lhsomnston v. United States, 351 U.S. 215 (1955). |

lBBartchy v. United States, 319 U.S. L84 (1942); Ward v. United
States, 3Ll U.s. 92l (1952).

leinger v. United States, 323 U.S. 336 (L5Lk).
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adverse lower court decisions.l? Selective Service regulations do
not impose legal obligations on an employer to keevp the draft board
abreast of information which affsats the status of an employee regis-

trant .1.8

Separation from military service by discharge is ordinariliy
accomplished without beretit of judicial review. In 1953 the Cowrt
refused to order a physician discharged because he had not been
granted a commission.®” A divided Court concluded that while doctors
must by law be assigned duties related to their training, there is no
obligation that a commission be granted. More recently the Court
heitd that the Secretary of the Army had exceeded his statutory au-
thority in granting less than an honorable discharge based on informa-
tion that related to preinduction activities.QO

Military conscription remains an integral part of American
defense posture. The major issues surrounding seiective service have
been litigated, and there would seem to be no paramount prohLem that
has not been disposed of by the courts. It is no longer open to
question that draft boards are not the final spokesmen on matters of

classificatio~. Judicial review will be extended via habeas corpus

proceedings after induction, Classifications may be agsailed if there

LT gunal v. Large, 332 U.S. L7hL (19L46).

J'8Mogza._tl v. United States, 333 U.S. h2L (19L7).
19

Orloff v. Willouchby, 345 U.S. 183 (1952).

20Harmon ve Brucker, 355 U.S. 579 (1957).
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is no basis in fact for the local board's ruling. ALso, a classifi-
cation based upon an erroneous interpretation of existing Laws, or
refusal to comply strictly with procedural safeguards, will result
in court intervention. Short of these conditions the action of local
boards and the administrative appeal agencies is final.

The Historical Background of Military Jurisdiction. Thousands

who have passed the portals of civilian life and entered the ranks
of the military have also become the subjects of ﬁilitary Jurisdiction.
The breach between civil and military has not been so great in this
country as in other societies, but the accepted standards of Llaw and
justice have been formulated in a different atmosphere. Any lucid

~ appraisal of the Supreme Court function and attitudes with regard to
the military must be based on an understanding of theﬂhistorical
background of miiitary and civil jurisdiction. Like so many other
areas of judicial interpretation the slate is not clean. The judg-
ments of military tribunals are not immune from civii review, and
much of the controversy flows from an attempt to delineate the scope
of military jurisdiction and its amenability to Jjudicial checks.

The authority of military tribunals originates in general in the
Constitutibn, the Congress, and the President. Some years ago a
statement issued by the Govermment contained this observation:

" The sources of military jurisdiction include the

Consgtitution and international lLaw. The specific

provision of the Constitution relating to military
jurisdiction are found in the powers granted by
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S

LS

Congress, in the authority vested in the President,
and in a provision of the Fifth Amendment.

The grants of power to Congress have reference to Article I, Section

22 specifically and generally to the other

8, CLauses L, L5, and L6
provisions of Section 8. The Presidential authorization lies mainly
in the first clause of ArticLe II which confers upon the President the
position of Commander-in-Chief of the Army and Navy. The bifurcation
of military and civil authority is evident from the aforementioned
clause ¢oh¢erning Congressional power to prescribe regulations for
military pergonnel and the other constitutional provisions., This
grant of power is found among the enumerated powers of Congress, and
is separate from the judicial power of Article III.23

As early as L1806 the Court placed legitimate acts of courts-
martial beyond the review of civil courts.zu The opinion of the Court

in Dynes v. Hoover25 was clear and unequivocal on the question of

21Manual For Courts-Martial U.S. Army (19L9), p. L.

. 22To make Rules for the Government and Regulation of the land and
naval Forces: To provide for calling forth the Militia to execute the
Laws of the Union, supress Insurrections and repel invasions; To
provide for organizing, arming, and disciplining, the Militia, and
for governing such Part of them as may be employed in the Service of
the United States, reserving to the States respectiveliy, the Appoint-
ment of the Officers, and the authority of training the miiitia
according to the discipline prescribed by Congress.

2jgynes v. Hoover, 20 How. 65 (4857).

thise v. Withers, 3 Cranch 331 (1806).

2520 How. 65 (1857).
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Congressional power:

Congress has the power to provide for the trial of

military and naval offenses in the manner then and

now practiced by civiliized nations . . ., the power

to do so is given without any connection between

it and 3rd Article of the Constitution defining the

Judicial power of the United States; indeed the two

powers are entirely independent of each,other.26
Therefore, Congress has the power to authorize the necessary proce-
dures for maintaining discipline within the armed services of the

United States ,27 and if a military tribunal is legally constituted
and pogsesses jurisdiction pursuant to statutory'requirements, matters
of error are not subject to civili court review.28 The Court has con-
tended that the military is better equipped to deal with matters that
fall within the jurisdiction of courts-martial.?’ The only remedy
remaining in the h#nds of civil courts is the authority to grant writs
of habeas corpus, but that remedy is available only if the miiitary

tribunal is without jurisdiction. Where jurisdiction is evident, the

30

writ will not be issued as a means of setting aside judgments,” and

the want of jurisdiction must be absolute to warrant reversal by civil

201554., pe 79,

27
Coilins v. McDonald, 258 U.S. hi6 (1921); United sStates v.
Grimley, 137 U.Se LL7 (1890)s The rresident can also authorize
courts-martial. Swaim v, United sStates, 165 U.S. 553, 554 (1896).

28 .
Mullan v. United States, 212 U.5. 556 (1908); McClaughry v,
Deming, 186 U.S¢ L9 (4901, ’ ’

29Smith Ve Whitney, LL6 UdS. .1.67 (1885)-

" Plohnson ve Sayre, 458 Us. 109 (189).
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courts.3*

The Law governing mititary tribunals is found in a system of
codified rules that have evolved from Revolutionary times.32 Even
before the Declaration of Independence the first Articles of War were
promutgated in L775 to govern troops in Massachusetts, and additional
Articles were-added in November of the saﬁe year.33 By a Congres-
sional enactment in 1806 other provisions were appended bringing the
code to a total of 10OL Articles.Bh Various modifications were ac-
complighed during the next century and a half, but perhaps the most
complete examination and overhaul came with the passage of the Uniform
Code of Miiitary Justice in L950.35 This code, comprising 140 pro-
visions, constitutes the current rules and regulations that are ap-
piicable to the miiitary.

Tﬁe far-flung military operations of the United States during

'WbrLd:Whr IT and its aftermath made imperative an expansion of mili-
tary authority well beyond the continental limits of the Uni. ted

States. Despite its reliance upon history, the Supreme Court became

)

31Oarter ex rel Carter v. McCiaughry, 183 U.S. 365 (190L).

32Wiiliam Winthrop, Military Law and Precedents (2nd ed., Washing-

33“1mliam'B. Aycock, Seymour W. Wurfel, Military Law inder the
Uniform Code of Mili;ggz Justice (Chapel Hill, University of North
Carolina Press, 1955), p. J.

3L‘W'inthrop, Pe 23,
Bl stat. 108 (1950). .
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the vehicle for arbitrating questions of cohflicting Jurisdiction,
and the guardian of the constitutional rights of those who temporarily
fell under military controi. To deal with offenses falling within |
the pale of miiitary jurisdiction various tribunals have from time

. to time been established. The most pfevﬁlént of these has been the
court-martial. In this area, two broad categories of cases have
occupied the attention of the Supreme Court. These grow out of the
use of the courts-martial for military and civilian personnel. Ex-
amination of judicial decisions in each of these categories will be
useful in ascertaining the view of the Court regarding the status of
court-martial Jjurisdiction. '

Courts-Martial., As emphasized earlier, the civil courts gener-

#lly refrain from interfering with courts-martiai unless that body
should be without jurisdiction, Substantial errors in the conduct of
a trial before a Cpurt-martial could conceivably impair‘jurisdiction.
However, the Supreme Court has been disinciined to broaden its review
of military judgments. For example, the judiciary refused to nullify
the validity of the jurisdiction of a second court-martial after the
first trial had been interrupted because of the "tactical situation"
on the battlefield.36 Moreover, the denial of a full pre-trial in-
vestigation did not adversely affect court-martial jurisdiction and

thereby expose it to attack by habeas corpus.37 In Hiatt v. Brown38

Bygde v. Hunter, 336 U.S. 68L (1948).
37Humphrey ve Smith, 336 U.S. 695 (1948).
38339 v.5. 103 (19L9).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



226

.the high tribunal reasserted the Limitations of civil court review in
refusing to consider alléged errors by the appointing authority that
had taken place in the conduct of a court-martial.
The exercise of the discretion thus conferred on
the appointing authority may be reviewed by the courts
only if the gross abuse of that discretion would have

given rise to a defect in the jurisdiction of the
court-martial.3?

This emphatic observation was made:

It is well settled that by habeas corpus the civil

courts exercise no supervisory or correcting power

over the proceedings of a court-martiai. . . . The

single inquiry, the test is jurisdiction.lO
The limited inquiry to establish jurisdiction precludes a review of
irregularities that may have taken place, and "any error that may be
committed in evaluating the evidence tendered is beyond the reach of
review by the civil court." Neither has the Supreme Court shown
any propensity to interfere with the authority of mititary review
agencies to modify court-martial sentences,hz-or for that matter to
L3

assume ihis function for itself.

3 vids, pe 109.

WOrpiq., p. 108,

hﬁdhelchei ve. MeDonald, 340 U.S, 122, 127 (1950).

thackson ve Taylor, 353 U.S. 569 (1956).

h3Fowler Ve Hilkinson, 353 IR 563 (1956) .
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The aforementioned cases reflect a iimited roie for civii'oourtgvj
vis-d-vis military courts-martial. Yet, none of these reach the
fund;mentai issue of whether the constitutional guarantees of the Biil
of Rights are applicable to military trials. Cleariy the Fifth Amend-
ment exempts the armed services from the grand jury indictment require-
ments and by implication the jury trial provision of the Sixth Amend-
ment.hh As for the other sections of the first ten amendments there
is disagreement among students of constitutional law with respect to

the intent of the framers.’® In 1953 in Burns v. Wilson’® the Court

congidered the question of whether the due process clause of the
-Fifth Amendment was a limitation upon £he military. In the instant
case the alleged errors were not held to be violative of due process,
bﬁt there was disagreement as to the extent of protection afforded
by due process. Chief Justice Vinson in an opinion joined in by
Justices Reed, §urton, and Clark conceded that under certain circum-

stances due process might be invoked in mititary trials:

bhpsbert D, Duke, Howard S. Vogel, "The Constitution and the
~ Standing Army: Another Problem of Court-Martial Jurisdiction,®
Vanderbilt Law Review, 13 (1960), LLl.

hsGordon D. Henderson, "Courts-Martial and the Constitution: The
Original Understanding," Harvard Law Review, 7L (1957), 293. The
author contends that the framers of the Constitution intended for the
Bill of Rights to apply to courts-martial. For a contrary view see,
Frederick Bernays Wiener, "Courts-Martial Aad the Bill of Rightst The
Original Practice I," Harvard Law Review, 72 (1958).

46316 U.s. 137 (1953).
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The coﬂsiitutional guarantees of due processvis

meaningful enough and sufficiently adaptable to

protect soldiers as well as civilians from the crude

injustices of a trial so conducted that it becomes

t on fixing guilt by dispensing with rudimentary

fairness rather than finding truth .through adherence

to those basic guarantees which have lLong been recog-

nized and honored by the military courts as well as

the civil courts.
Justice Minton, in concurring, reminded his coilleagues: ". . . we
have no supervisory power over the administration of military
justice,"ha and consequently he considered it mischievous to urge any
expansion of judiclal review. As for the due process argument the
jurist countered: "Due process of law for miiitary personnel is what
Congress has provided for them in the miiitary hierarchy in courts
established according to 1aw."h9 Justice Frankfurter was disturbed
by the haste with which the Court had decided the case and urged
re-argument. In the meantime he reserved his views. Justices Biack
and Douglas argued that all of the Fifth Amendment provisions were
applicable to the miiitary. Only Justice Minton was prepared to
dismiss entirely the reliance on the due process clause as a limita-
‘tion on courts-martial, but the other opinions, save for Black's and

Douglas', are somewhat vague on this point. One commentator has

evaluated the import of the decision in these wordss

h7£2igo, Pe lh3o -
L8

h9Ibid.

Ibido, Pe lh?c

1
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Federal civil courts in habeas corpus may Look

only to determine whether a military petitioner

has received full and fair considerations by the

appellate tribunats of the military justice

system.
This contention, on its face at Least, seems to suggest that civil
courts while untikely to intercede in mititary proceedings, will do
so in the absence of some semblance of fairness. The Uniform Code of

5L but so long

Mititary Justice has evoked both praise and criticism,
a8 its provisions are subscribed to, the Cowrt is unlikely to face
the problem of gross injustice if the law is impartially applied.

The fact that military personnel are subject to court-martial
jurisdiction and its summary procedures is no longer open to question.,
But the extension of this regulation to civilians closely connected
with the armed services has elicited no smalli amount of disagreement
and has posed perplgxing constitutional as well as practical problems.
In 1948 the Supreme Court ruled that a court-marﬁial had no juris-
diction over an offense committed by a servicemah during a previous
enlistment even though only a day passed tatﬁeen his honorable

discharge and subsequent re-eniistment.52 Congress attempted to

Slpandeville Mullatly, Jr., "Military Justice: The Uniform Code in
Action," Columbia Law Review, 53 (1953); Bernard Landman, Jr., "One
Year of the Uniform Code of Military Justice: A Report of Progress,"
Stanford Law Review, L (1951-52).

52Hirshberg ve Cooke, 336 U.S. 2L0 (1948).
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remedy this problem by permitting the trial by court-martial in
specified cases of persons who had been separated from the mititary
service.S3 The constitutionality of this provision was challenged

in Toth v. Quarles.Sh Toth had served with the Air Force in Korea,

was discharged, and returned to civilian life. Some months later he
was arrested and taken to Korea to stand trial by court-martial for
murder and conspiracy to commit ﬁurder. A petition for a writ of
habeas corpus filed in his behalf was granted by the district court
and dismissed by the Court of Appeats. In so doing, the iatter
sustained the constitutionality of Article 3(a). The Supreme Court
divided 6-3 and heid this provision unconstitutional. Justice Black
gave the reason

Any expansion of court-martial Jjurisdiction like that in

the 1950 Act necessarily encroaches on the jurisdiction

of federal courts set up under Article III of the Consti-

tution where persons on trial are surrounded with more
congtitutional safeguards than in military tribunals.>>

By eliminating the possibility of a court-martial the Court ruled out

§3Uniform Code of Military Justice, Article 3(a), 6l Stat., 109
(1950). "Subject to the provisions of article 43, any person charged
with having committed, while in a status in which he was subject to
this code, an offense against this code, punishable by confinement of
five years or more and for which the person cannot be tried in the
courts of the United States or any State or Territory thereof or of
the District of Columbia, shall not be relieved from amenabiiity to
trial by courts-martial by reason of the termination of said status."

/:
5h350 Ues. 11 (1955).

%5Ibids, p. 15.
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any triai sinée constitutionat courts were without jurisdiction. The 1
dissenters noted the effect of the ruling, and Justice Reed remarked,
"The judgment just announced turns loose, without trial or possihility‘
of trial, a man accused of murder."Sb But the majority felt that
Congress could rectify this hiatus by Llegisletion that would confer

jurisdiction upon federal courts. One critic of the decision noted

the incongruity of its holdings

It would appear that the Supreme Court, through the
Toth decision, has created a situation that bears a
potentiality of injustice and social detriment com-
pietely out of proportion to that feared from the pro-
visions in the Uniform Code of Miiitary Justice
unhesitatingly declared unconstitutional.>?

The Toth decision prove& to be a forewarning of the attitude that
the Court assumed in dealing with civilians tried by miiitary tribu-
nals, In the first of a series of cases involving military juris-
diction over civilians the government maintained its position. In

Madsen v. Kinse.!.las8 the judiciary ruted that a court of the Allied

High Commission for Germany had jurisdiction to try a civilian
dependent wife of a member of the armed services on a charge of
murdering her husband. The petitioner argued unsuccessfully that

court-martial and occupation court jurisdiction were separate, but

56Ibid., Pe 2he

57Hilliam R, Wiliis, Jr., "Toth v. QuarlLes--For Better or for
Worse?" Vanderbilt Law Review, 9 (1956), S5Ll.

583 v.8. 31 (1951).
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the high tribunal held that they were concurrent. Furthermorse, the
German Civii Code under which the petitioner had been convicted
appiied hére because it had been adopted by the United States Govern-
ment for such areas. The power of these tribunals was based on
Presidential authorization.

Article 2 (11) of the Uniform Code of Miititary Justice author-
ized trial by court-martial for civilian dependents accompanying
military personnel overseas, and for civilian employees of the armed
services at overseas bases.59 This measure was designed to extend
mititary jurisdiction to persons closely connected with the armed
sérvices but not actually in these forces and who otherwise would not
be under any jurisdiction. On June LL, 1956 the Supreme Court de-
clared this section of the Code constitutional over the dissents of
Chief Justice Warrenand .Justice Black and Justice Dougiaa.bo- At
issue was the validity of court-martial trials of two civilian de-
pendents charged with'the murder of their respective husbands., Thel
pqtitioners claimed that such trials violated the Constitution be-

 cause they deprived them of the protection provided by Article IIl
and the Sixth Amendment. Justice Clark wrote the opinion of the

Court and held:

59The article makes the following persons subject to the Code.

"All persons serving with, employed by, or accompanying the armed
services without the continental Limits of the United States . . ."

'6°Kinsella Ve Krueger, 351 U.S. 470 (1955); Reid v. Covert, 35L
U.s. 87 (L555). '
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The Constitution does not require trial before an
Article III Court in a foreign country for offenses
committed there by an American citizen and that
Congress may estabiish Legisiative courts for this

purpose.°+

The Court noted that the alternative to mititary jurisdiction would
be trial before fprgign courts.

Congress may wellhave determined that trial before

an American court-martial in which the fundamentals

of due process are assured was preferable to leaving

American servicemen and their dependents throughout

the worid usbject to widely varying standards of

justice unfamiliar to our people.6
Besides the three dissenters, Justice Frankfurter reserved his views.
A short time after its decision the Court deeided to grant a motion

- for reargument of the cases.63 Almost a year to the‘day after its

first decision the Court reversed itself, and in Reid v. Covert6h

decided that Article " (11) was unconstitutional insofar as it
authorized the Court-martial trials of civilian dependents for
capital offenses qommitted abroad during peacetime. Justice BlLack
spoke for the majority which included the Chief Justice and Justices
Douglas and Brennan. Black announced that the argument that the

Constitution does not protect American citizens abroad is failacious.

Ol inseLla v. Krueger, 351 U.S. 470, L76 (1955).

621b1§., pe L79.

63352 U.S. 90L (1956).
bliac), 1.8, L (1956).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



23k

Court-marﬁial trials deprive civilians of three important constitu~
'tionai guarantees; trial by jury, grand jury indictment, and the
right to a speedy and public trial by an impartial jury in the State
and district where the crime is committed. Black stated that none
of these constitutional privileges were guaranteed by military trial,
and significantiy he added, "No agreement with a foreign nation can
confer power on the Congress or on any other branch of the government
which is free from the restraints of the Constitution."65 Next, the
Court examined and rejected the contention that such trials were
constitutionally defensible as a "necessary and proper" means of
impLementing Article I, Section 8, Clause 1L. The latter empowers
Congress "To make rules for the Govermment and Regulations of the land

and Naval Forces." Black agserted:

In the Light of history it seems clear that the
Founders had no intention to permit the trial of
civiligns in military courts, where they would be
denied jury trials and other constitutional protec-
tions, merely by giving Congress the power to make
rules which were 'necessary and proper! fogéthe
regulation of the 'land and naval forces.'

6SIbido, Pe 160 In Wilson Ve Gimrd, 35)4 UeSe 52).‘ (1956), the
Court sustained a waiver of jurisdiction over an American serviceman
by military authorities in Japan. The waiver was in accordance with
a Status of Forces agreement between the United sStates and Japan. A
per curiam opinion announced, "We find no constitutional or statutory
barrier to the provision as applied here. In the absence of such
encroachments, the wisdom of the arrangement is exclusively for the
determination of the Executive and Legislative Branches." (p. 530.)

66Ibid0, p. 30.
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| An additional reasonfr Limiting the scope of military trials was ,

' the wncertainty of the relationship of the Bill of Rights bo military
trials, "As yet it has not been clearly settied to what extent the
Bill of Rig;ts-and other protective parts of the Constitution appliy
to military tria.Ls."67 Justices Frankfurter and Harlan concurred in
separate opinions. Both were in substantlal agreement on one issue;
court-martial jurisdiction did not extend to civilian dependents
accused of capital crimes in peacetime as was the case here. Clark
and Burton dissented. They noted that there was no viable aiterna-
tive to the approach sanctioned by Article 2 (ii).

The practical problems raised by the Court case were not insub-
stantial. As a result of this d;cision civilian dependents were no
longer subject to miLitary trials for capital offenses. The inevi-
tgble question that now emerged was what type of jurisdiction woulid
apply under such circumstances. Various solutions have been suggested%
ranging from trial before foreign courts to returning individuals to |
this country for trial. None are entirely satisfactory and none are

without apparent difficulties.ée

'
i

The literat decision of Reid v. Covert69 was to proscribe court- |

67.[bid., Pe 37e

: 68See "Criminal Jurisdiction over Civiiians Accompanying Américan
Armed Forces Overseas,” Harvard Law Review, 7L (1958) and "Courts- :
Martial Jurisdiction Over Civilians in Peacetime," Virginia Law |

Review, L6 (1960).
%935), U.5. L (1956).
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" martial trials of civilian dependents when capital crimes were

involved and no more. However, distinction between capital and non-

capital offenses was rejected initially by four members of the

Court,7o and three years later this distinction was discarded alto-

236

i
e e e e

getner. Article 2 (ll) was invalidated as it applied to peacetime

court-martial trials of civilians dependents accompanying the armed

services outside the United States and charged with non-capital

offenses under the Code of Military Justice.'® Similarly, the Court

refused to uphoid court-martial trials of civilians employed overseas |

by the armed services whether the offense with which they were

72 .
charged was capital or non-capital.73 Justice Clark, in an unex-

plained reversal of his previous position, announced the opinion of

the Court in all the cases. In essence the attitude taken by the

majority was that there were no circumstances during peacetime that

permitted court-martial jurisdiction over persons not in the military ,

service. It was simply a question of the status of the individual as

to whether he or she was properly amenable to military jurisdiction.

Justices Haritan and Frankfurter adhered to the stand they had taken
in the recent Reid case. They were convinced that the nature of the

crime rather than status was decisive, and that non-capital offenses

70Chief Justice Warren, Justices Black, Douglas, and Brennan.

?lKinsella v. Singleton, 361 U.S. 234 (1959). - Sl
7

2Grisham ve Hagan, 36L U.5. 278 (1959).

L. - .
73McE1rox.v. Gaugliardo, 361 U.S. 28L (1959).
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services overseas could be tried before military courts-martial
during peacetime. Justices Whittaker and Stewart agreed with the
majority that the sole question was that of status. Hoﬁever, they
argued that civilian empioyees of the armed services overseas could
be tried before miiitary courts-martial irrespective of the nature
of the offenses. Civilian dependents were in a different category

Th

and were not "so closely related to and intertwined with®" = the armed

. committed by civitian dependents or employees accompanying the armed»T

l

forces, as were civilian employees. Therefore, they were not subject :

to trial by court-martial.

The inexorable finality of the Court's ruling in these cases in
no way diminishes the dilermma of the government. One observer com-
nenteds

All these decisions can be viewed as logical, albeit

far-reaching extensions of basic constitutional doc-

trines that persons who are not actually "in" the armed

services are not to be de?rived of the rights guaranteed

them by the Constitution.’? |

The fact remains that pending Congressional action thousands of
civilians now located on foreign installations are outside the
criminal jurisdiction of the United States. The Court has thrown
into the laps of the political branches a troublesome problem that

" must be solved. In doing so Congress will have to be mindful of the

insetta v. Singleton, 361 U.S. 234, 271 (1959).

75Duke, Vogel, pe L437.
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| jugiciss insistence that fundamental constitutional guarantees not W{
E be sacrificed. Running through all of these opinions is a distinct
judicial aversion to broadening the scope of miiitary jurisdiction
during periods of peace. Barring a war or a distinct reversal in the
philosophy of the Court the barriers that have been erected against

extension of mititary controL over civilians seem impregnable.

Military Commissions. While the most prevalent form of mititary :
tribunal in existence today, the court-martiat is by no means the
only agency that has been relied on by ihe miiitary. The miiitary
commission is of historical as well as theoretical interest because
of its frequent use during periods of hostilities. The commission
differs from the qourt-martial with respect to purpose and juris-
diction. The latter is utilized principally to maintain discipline
and to dispense justice to members of the armed services in accord-
ance with established military law. A succinet definition of the

" scope of military commissions has been offered by Professor Fairman:

A mititary commission is the tribunal which has been

developed in the practice of our Army for the trial of

persons not members of our forces who are charged with

offenses against the law of war or, in places subject

to military government or martial rule, with offenses

against the local law or.against the regulations of
the miiitary authorities.’

L-

The military commission is no£ subject to the detailed statutory

; 76Ghar.l.es Fairman, "The Supreme Court on Military Jurisdiction:
- Martial Rule in Hawaii and the Yamashita Case," Harvard Law Review,
59 (.1.91&6)9 833.
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provisions and Limitations that govern the conduct of courts-martial,

and congequently its procedures often furnish a more summary de-
cision.77 Historically, such commissions had their inception during
the Mexican War when General Winfieid Scott found such tribunals
useful in dealing with civilians in the area of his operations. o
The ClviL War marked the first extensive use of the commission. In
1862 President Lincoln authorized trial before miiitary commissions
for persons charged with interfering with the draft.79 Commissions
were established during both the Spanish-American and First World
Wars, but they were used with Less frequency than during the Civil
war.so |

The classic case to reach the Supreme Court involving the
Jjurisdiction of miiitary commissions was Ex parte Milligan?l The
curcumstances of this case were discussed in the first chapter. It
will be recalled that the essential question concerned the validity
of civiiian Mitligan's trial by a military commission in an area

where the civil courts were open and operating. In deciding that such]

77Lewis Mayers, The American Legal System (New York, Harper and
Brothers, 1955), De 533,

8
7 Harold L. Kaplan, "Constitutional Limitations on Trials-by
. Military Commissions," University of Pennsylvania Law Review, 92
(1943-Lh), L122.

79Mayer8, Pe 527 .

80
Kaplian, p. 124
8Ly wailace 2 (1866).
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é tribunals were without authority to try civiiians, a majority of the

Court denied that Congress could authorize such trials. The minority,!
while agreeing with the rest of the Court regarding the absence of :
jurisdiction for Milligan's trial, was reiuctant to withdraw con- |
clusively power from Congress to permit such trials. The Miiligan
case, a landmark in American Eonstitutiona.!. law, stands today as a
reminder of civil supremacy over the military. _

The most celebrated military commissions of WorLid War II were
those established to try the eight Nazi saboteurs apprehended in this x
country, and the tribunal created to try a Japanese general by the !

name of Yamashita. On the morning of June L3, 1942 four men crept ’

ashore on long Island. A few days later four others set foot on a

lonely stretch of Florida beach. The purpose that had brought these

eight men to the United States in the midst of war was sabotage. ALl
had previously lived in this country but for the Last eight years they
had been residents of Germany, and their journey was undertaken to aid
the Nazis. One was an American citizen. Their plan of sabotage of
essential war industries was short-lived, and in a matter of weeks all
_.; _were in the custody of the Federal Bureau of Investigation.
Thé—machinery for the trial of the saboteurs was set in motion
on July 2, 1942 with the appointment of a military commission by
| President Roosevelt., Simultaneously the Chief Executive announced
that further attempts at aabotage' by persons who were residents of,

. or subject to,enemy nations would be tried by military tribunals

under the laws of war, and they would be denied access to the civil
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e S, : |
courts,82 Trial of the eight spies commenced on Juiy 8, 1942, g

Immediately, efforts wefe made by the defendants to secure a writ of é
habeas corpus, but the district court denied permis;ion to file for
the writ. Appeal was made to the Court of Appeals, and concurrently L
a petition to the Supreme Court for certiorari was filed. On July 29,§
1942 the Supreme Court convened in an extraordinary summer session.
Two days later the Court rendsred its decision.83

The major contention of the petitioners was that the mititary
commission was without jurisdiction. It was claimed that the sabo-
teurs had a right to trial by jury, and that the Presidential order
was invalid because of its purported confiict with the Articles of
of War. Chief Justice Stone spoke for a unanimous Court and rejected %
all the contentions of the petitioners. Concerning the validity of .
the detention of the saboteurs the Court remarked:

The detention and trial of petitioners -- ordered

by the President in the declared exercise of his powers
as Commander in chief of the Army in time of war and of
grave public danger -- are not to be set aside by the
Courts without the clear conviction that they are in
conflict with the COnstitgtion or laws of Congress
constitutionally enacted. b

: The Articles of War provided for courts-martial and military

? 82Robert E. Cushman, "Ex parte Quirin Et AL -- The Nazi Saboteur
Case," Cornell Law Quarterly, 28 (1942-43), 55.

83ex parte Quirin, 317 U.S. L (4942).
8hMo, Pe 25,
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commigsions and Congress had sanctioned such trials. Furthermore:

Congress had the choice of crystallizing in permanent
form and in minute detail every offense against the
law of war, or of adopting the system of common law
applied by military tribunals so far as it should be
recognized and deemed apglicable by the courts. It
chose the latter course,05

Trial by jury was held inapplicablLe to mititary commissions, and the
Jurisdiction was cleariy without defect.

We conclude that the Fifth and Sixth Amendments

did not restrict whatever authority was conferred

by the Constitution to try offenses against the

law of war by military commissions, and that pe-

titioners, charged with such an offense not re-

quired to be tried by jury at common law, were law-
rullyaglaced on trial by the Commission without a

Jury.

; The Court did not expressly overrule the Milligan case in answering
the petitioner's argument that the civil courts were open and oper-
ating, thus depriving the miiitary of juriséiétion. Rather, the
Judiciary chose to regard the case as inapposite under the present
circumstances. Milligan had been a citizen and resident of Indiana

i while those on trial here were enemy belligerents. Though the Supreme

| Court affirmed the authority of the President to prescribe rules of
procedure for the conduct of the trial in aecordance with Congres-

sional authoriszation of such regulations, two significant reservations

851bid., p. 30.

86£EE§°: pe LS.

S VOT—
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were noted First the justices avoided ruling on the authority of l
:

lthe President to establish military tribunals independent of Congresse.

. Secondly, the Court found it unnecessary to decide what restrictions,

if any, Congress could impose on the President's power over enemy
;belligerents. i
Perhaps the most significant aspect of the Quirin case was not
“that the Court sustained military jurisdiction, but that it even con-
sidered the fate of the eight Nazi saboteurs. Professor Corwin was ;
‘critical of the Court's review of the controversy, tersely character-
1izing the opinion Mas little more than a ceremonious detour to a prede-i
termined goal intended chiefly for edification."87 Quite possibly the%
Court viewed its role as twofold. First, the judigiary demonstrated %
its willingﬁess ﬁo accord judicial review to enemies in wartime, %
however perfunctory, thereby emphasizing that access to the civil

court remains unimpaired even during hosti_Lities.88

Additionally, the;
political branches of government would obviously be on sounder ground i
if they had the acquiescence of the Supreme Court. And it is diffi-

.cult to believe that the nine justices would contest the actions of

the President as Commander-in-Chief when the latter was engaged in

87Edward Se Corwin, Total War and the Constitution (New York,
Alfred A. Knopf (1947), 2 118,

88Alpheus Te Mason, "Inter Arma Leges. Chief Justice Stone's Views,"
‘Harvard Law Review, 69 (1955-56), 828. Stone's biographer relates,
"The Chief Justice wanted the Court's opinion to be recognized as a
striking demonstration that the law of the land still governed and
‘that the jurisdiction of the Courts was not ousted no matter what the
President proclaimed."
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leading the nation in its struggle against the forces of totalitarian-l

ism. %
Shortly after the conclusion of World War II the question of the i
punishment of war criminals became a factor of considerable importanceé
) to the victorious allies. Military commissions seemed to be the most
appropriate tribunals to undertake this task. In the Far East one
such commission was convened whose proceedings were destined to in-
volve the Supreme Court in another celebrated dispute conc;rﬁing
civil-military relationships. The object of this cantested litigation.
Wwas a Japanese general by the name of Yamashita. The Japanese mili- 5
tary leader had commanded the forces of the Rising Sun in the Philip- |
pines immediately prior to the Island's capitulation. On September 3,%
1945 the Japanese general surrendered to the United States forces and ;
became a prisoner of war. Three weeks later Yamashita was notified ofz
charges that had been brought against him for vioiations of the rutes E
of war. The substance of the bill of particulars was that Yamashita
had failed to exercise proper control over the troops under his com- |
mend, and that the latter had engaged in widespread atrocities before |
the fall of the Philippines. A military commission convicted him and
the sentence prescribed was death. The Supreme Court agreed to review
the case.89 The resolution of the controversy rested on the answers

to four questions. First, could the military tribunal in question try

Yamashita? Secondly, was the commission legally constituted by "lawful

8911 re Yamashita, 327 U.5 1 (1955).

i N
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mititary command?"® If so, ébﬁid ﬁhe comnission subject Yamashita to wl
trial after the cessation of hostilities? Thirdiy, did the authority

to create such commissions extend beyond the conclusion of hostili-

ties? And lastly, is a military commander required to take measures
to controt his troops, and if he fails to do so can he be held per-
sonally responsible?

The Court divided 6-2 with Chief Justice Stone speaking for the
majority. (Justice Jackson took no part in the case.) On all points
the Court ruled against Yamashita. First, the majority disposed of
the allegation that the commission was without authority and outside %
the Law:

It thus appears that the order creating the com-

mission for the trial of petitioner was authorized by :

miLitary command, and was in complete conformity to [

the act of Congress sanctioning the creation of such ?
tribunals for the trial of offenses against the law of

war committed by enemy combatants.J0
The Chief Justice could find no objection to the creation of the com-
mission after the cessation of hostilities:

We cannot say that there is no authority to convene

a commission after hostiiities have ended to try viola-

tions of the law of war committed before their cessation,

at least until peace has been recognized by treaty or
proclamation of the political branch of the government.’!

9oIbid., pP. 1l.

d1pi4., p.i2.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



246

- - et et e e e e e e
| Moreovers: 1

The conduct of the trial by the miititary commission
has been authorized by the poiitical branch of the
government, by military command, by international law
and usage, and by the terms of the surrencer of the
Japanese government.9

The offenses with which Yamashita was charged were violations of the
E iaws of war. The Court substantiated this point by reference to the
. Annex to the Hague Convention of 1907. .The judiciary reaffirmed its
traditional refusal to pass on the evidence introduced in cases in-
. volving miiitary tribunals. The charges were sufficient, whether
true or not, to allow the case to go to trial, and the review of the !
alleged errors in the proceedings was entirely in the hands of the
. appellate military tribunals. In conclusion the majority held:
It thus appears that the order convening the com-
mission was a Lawful order, that the commission was law-
fully constituted, that petitioner was charged with
violation of the law of war and that the Commission
had authority to proceed with the trial, and in doing

so did not violate any military, statutory or consti-
tutional command,93

- Justices Murphy and Rutledge dissented. They disagreed with the Court |
i on the jurisdictional issue, and they were offended by the conduct of
the trial. When the Supreme Court denied permission to file a pe-

tition for a writ of habeas corpus to another Japanese general in

927p44., p. L3
931bid., pe 25
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| circumstances similar to Yamashita's,9h Murphy and Rutledge again
: dissented. The language of the former justice was particularly im-

passioneds

Today the lives of Yamashita and Homma, leaders

of enemy forces vanquished in the field of battle,
are taken without regard to due process of Law. There
will be few to protest. But tomorrow the precedent
here established can be turned against others. A pro-
cession of judicial lynchings without due process of

- . ? lay may now follew. No one can foresee the end of this
failure of objective thinking and of adherence to our
high hopes of a new world.9>

The Quirin, Yamashita, and Homma decisions attest to the strin-
gent Limitations that the Court has imposed on civil review of judg-
ments rendered by military commissions.96 On all of the occasions
that the Supreme Court considered the actions of military commissions |
it has consistently refused to review the evidence. Military tribu-
nals during the past twenty years have been used primarily during
periods of actual hostilities, or immediately thereafter. To some
degree this fact may explain the unwillingness of ﬁhe Court to create
any substantial obstruction. It can hardiy be suggested that deci~ |

.sions relating to peculiar wartime conditions will be considered as
valid precedents for any expansion of such tribunals in peacetime, andj

barring an outbreak of war the military commission may very well be a

“9hHomma Ve Patterson, 327 U.S. 759 (1945).

95Ibid., p. 760.

961n Hirota v. MacArthur, 338 U.S. 197 (1948), the Court refused
to review the decisions of miiitary tribunals established by General
. MacArthur as the agent for the Allied Powers.
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Martial Law. The term martial law (or martial rule, as it is

sometimes denominated) is not mentioned in the United States Consti-

tution., The nearest equivalent is the provision for the suspension

of the privilege of the writ of habeas corpus.97 In its most general |

gense martial law involves the substitution of miiitary controi for

civilian rule in times of grave emergency and the use of military taw °

rather than the traditional civil processes.98 Insurrections, the
break-down of civil law and all-out war mgy furnish the occasion for
the imposition of martial rule. From time to time state governors
have proclaimed a state of martial rule when l1ocal conditions could
not be controlled by civil authorities in particular areas.99 The
utilization of martial rule apart from wartime conditions does not
bear on the question of national security and need not be considered
here. The oclassic statement by the Supreme Court on martial law was
enunciated in the Miliigan case in 1866: "Martial rule can never
exist where the courts are open and in the proper and unobstructed
exercise of their Jurisdiction."loo Until 1941 the Civili War repre-

sented the onLy time when martial law was employed in wartime,

97Article I, Section 9, Clause 2.

980harlea Fairman, "The Law of Martial Rule and the National
Emergency," Harvard Law Review, 55 (1941-42, 1259,

99339 Robert 5. Rankin, When Civil Law Fails (Durham, Duke Univer-
sity Press, 1939). '

400:x parte Miiligan, 4 Wallace 2, 127 (1866).
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The institution of martial law in Hawaii occurred on the day

S —

after Pearl Harbor, December 8, 1941. The basis of this action was
the Hawaiian Organic Act.lOL Section 67 specifically conferred on %
the Governor of the territory the right in times of emergency to
suspend the privilege of the writ of habeas corpus and to place the
island under martial rule. Subsequent Presidential approval was
required. Announcement of the transfer of all power to the mititary
was made and the island came under the controi of a Military Gover-
nor."’o2 President Roosevelt communicated his approval of the step
taken on December 9, 19&1.103 Civii courts had in the maﬁntime been
supplanted by military commissions and provost courtq.loh On Decemberi ,
16, the courts were_permitted to reopen, but their jurisdiction was :
substantially curtailed.los In January, 1942 further modifications
and revisions in the status of the civil courts was accomplished, but
the miiitary authorities continued to exercise appreciable control
over activities on the island.106 Understandably, antagonism de-

veloped between military and civil officials as the threat of invasion

1045, Stat. 153 (1900).

lon. Garner Anthony, Hawaii Under Army Rule (Stanford, stanford
University Press, 1955), D. 5e

103

Duncan v. Kghanamoku, 327 U.S. 30k, 308 (19L45).

lohAnthony, p. 10,

1057y 4., p. 11.

100541 d., pe 28,
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5 receded, and in an effort to forestall an unpleasant situation

i

' heretofore performed by the military would now be handled by civilian

' Washington announced on March 10, 1943 that some of the functions

250

authorities. Notwithstanding these alterations the privilege of the

' limited to a single case, Duncan v. Kahanamoku.

;. writ remained suspended.l

07

The Supreme Court's involvement in the Hawaiian episode was

108 The facts of the

controversy were these: White was a civilian engaged in a stock-

; brokerage business. In August, 1942 he was srrested and tried for

. were denied authority over certain cases. Both White and Duncan ob-

. Appeals reversed. The question as phrased by the Supreme Court was:

 Hawali," Journal of Polities, 6 (i9Lb), 21k.

embezzlement by a mitlitary tribunal. Whife contested the jurisdiction :
of the tribunal in habeas corpus proceedings. The other petitioner
in the instant case, Duncan, was employed as a civilian shipfitter at
the Naval Yard in Honolulu. On the night of February 24, 194k

Duncan was involved in an altercation with two sentries. He was
arrested and brought to trial before a mititary tribunal. At the time |

of the commission of the offense the civil courts were open, but'they

tained habeas corpus relief in the district court, but the Court of

Did the Organic Act during the period of martial
law give the armed forces power to supplant all civilian

107Robert Se Rankin, "Martial Law and the Writ of Habeas Corpus in

108397 15,5, 304 (19L5).
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under the conditions that existed in Hawaii at the
time these petitioners were tried?i09

To arrive at an answer the Court examined the Organic Act, and
because the Law was not specific, the judiciary sought to ascertain

Congressional intent. The majority queried:

. Have the principles and practices developed during

the birth and growth of owr political institutions
besen such as to persuade us that Congress intended
that loyal citizens in loyal territory should have
their daily conduct governed by military orders sub-
stituted for criminal laws and that such civilians
should be tried and punished by military tribunals?+10

Six Justices responded to both questions in the negative, Justice
Black, joined by three of his colleagues, asserted:
The phrase "martial Law" as employed by that act,
therefore, while intended to authorize the military
to act vigorously for the maintenance of an orderly
civil government and for the defense of the Islands
against actual or threatened rebellion or invasion,
was not intended to authorize the supplanting of
courts by military tribunals.tH
- Justice Murphy concurred in the Court's opinion, and declared that
- trials of this nature were forbidden by the Bill of Rights. Chief

- Justice Stone opined that conditions in Hawaii at the time did not

109Ibido, Pe 313,

0
1 Ibido, DPe. 319,

11l
Im—d., p. 32h.
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laws and to substitute miiitary for judicial triails vW
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E warrant trial by miiitary tribunaits. The dissents of Justices

252

Burton and Frankfurter demonstrated a concern for the proper respect
to be accorded to the poiitical branches in their assessment of
militery needs. They viewed the Court's decision as an unnecessary
intrusion "into the fields atlotted by the Constitution to agencies
of legislative and executive action."112 Kahanamoku delimited the
scope of martial law with respect to the Hawaiian Organic Act. The

decision underscored the basic premise of the incompatibility of

military rule outside the battle zone so long as civil courts were in

a position unobstructedly to perform their duties. Yet, the crucial
question of the permissible extent of martial rule under other con-
ditions remained unexplored, and the content of "martial law" in
modern dress is unclear.- |
Sumary. American tradition has placed great emphais on the
belief that the military is somehow inconsistent with a democratic
society. So long as war was the exception rather than the rule,

civil-military relationships were maintained within a framework of

- civil supremacy, and the Supreme Court was plagued by problems of
i adjusting frequent clashes between the two systems. Aside from the
Civil War, American history until 194l was Largely free of any ex-

: pansion o: military authority which chalienged the basic premises of

a non-militaristically-oriented n@tion. The events that have trans-

pired since 1941 have produced new tensions and stresses in this

1127444., p. 338,
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relationship. The American peopie have not known peace in twenty ]

years, in the sense of the absence of international conflicts and i

tensions. True it is that after 19L5 there has been no global |
struggle, but a cold war has emerged and with it a realization that
military preparedness must remain a fact of Llife.

That being the case, the military has achieved a new importance.
‘Selective Service has transformed the character of military person-
nel, total war has blurred the demarcation of civil-miLitary author-
ity, and the post-war military commitments of the United States have
extended military control outside the territorial limits of the
United States.

Inevitably, these circumstances have raised constitutional
problems of profound significance. The Supreme Court has displayed
uncertainty in its treatment of these controversial issues. During |
World War Il the judiciary confronted the dilemma of bestowing E

sanction upon new advances in military authority at the expense of

traditional civil supremacy; or checking the expansion of this

authority at a time of grave peril and the;eby incapacitating the
very forces best equipped to restore peace. In the aftermath of war |
a revitalized Court could proceed more boldly in establishing Limits
to the exercise of military power because the absence of hostilities
seemed to Justify stronger judicial checks.

In many respects, the gulf between military and civilian has been

% bridged, and military justice has been made more conformable with

. accepted civil practices. But it is unlikely that the two can merge
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because of their differences in approach and goals. As it seems
. that America is destined to live in an atmosphere somewhere between
- - war and peace for years to come, the questions raised in this chapter

cannot be accorded definitive answers.
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CHAPTER VIII

AN EVALUATION

The national security of the United States has been of masor
concern to both the government and the people during the past twenty
years. It has presented substantial judicial as well as political
problems, the complexity of which has evoked unending cbntroversy.
This study has becn Eéncérned with the judicial responses to the ex-
pansion of governmental power in this domain and with the frequent
clashes that have occurred between the state and the individual.
Totalitérian philosophies have posed serious threats to the preserva-
tion of democratic institutions. In reacting to the dangers of alien

ideologies the American government has been guided by traditional

constitutional principles tempered by practical considerations of the !

needs of internal security. Not infrequentlLy the political branches

have eschewed restrictive interpretations of their powers in favor

of a more flexible approach to the pervasive threat of totalitarian-
. ism.

A variety of devices have been employed to bolster the defense
structure of the country. Billions of dollars have been expendec for
armaments, a standing army has been maintained, and federal regulation

- of private affairs has increased. Elaborate and detailed programs
have been initiated in an effort to strengthen the resistance of the

255
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i democratic state. Oaths, investigations, legislation, and growth of
1

i

executive power have been utilized. In this scecurity-conscious en- {

. vironment the Supreme Court of the United States has been confronted t

| with the adjustment of the demands of security to individual iiberty.

i Within these controversial, speculative, and emotionally~charged

| spheres of constitutional and statutory adjudication the judiciary
has fallen heir to the troublesome problems of national security.

Judicial pronouncements have been rendered on a large number of

issues, and yet analysié—féils.to reveal a logical and coﬁsistent
pattern. Rather, it appears that the Court has been unsuccessful in
constructing a systematic concept of national security. This fact is
attributable in large measure to the deep-seated disagreements on the

5 Court. Persistent and vigorous criticism has accompanied the opinions%
of the high tribunal. The result has been an irregular and sometimes
confusing record of judicial decisions. Nevertheless, it woula be
incorrect to characterize judicial conduct as lacking any common
denominator. As it essayed to solve perplexing constitutional prob-
lems the Court proceeded from a basis of agreement on certain funda-

: ment#l precepts.

| One solution to emergencies that has been emphaticaliy rejected
by the Court is constitutional suspension. No justice, either ex-
plicitly or implicitliy, has suggested that war or other threats to the

" nation results in the removal of all constitutional restraints. Quite
the contrary, the Judiciary has pointedly asserted that the Constitu-

| tion is a dooument for war as well as for peace, and that its
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g prd&igibns are not to be regardedw;;“obébiéfénéimﬁly because then

nation's security is imperiled. Inter arma Leges silent, the state

Y TR
t
|
!
|

of seige, constitutional suspension (or whatever nomencliature is se-
lected to apply to this phenomenon) finds no sanction in the opinions
of the Supreme Court.

While the Consiitution remains effective and applicable under
all circumstances, there is general judicial agreement that its pro-
visions clothe the government with extremely broad power in the midst :
of war or similar emergencies. The words of Chief Justice Hughes are
often recalled, ™while emergency does not create power, emergency
may furnish the occasion for the exercise of power."l When the
emergency is the self-preservation of the democratic state it re-
quires no great wisdom to foresee a judicial acquiescence of con-
siderable dimensions,. |

There is also judicial acknowledgment that the powers of self- |
pregservation are of the very essence of sovereignty and nationality. |
It follows, therefore, that no nation is poﬁerless to defend itself, %
and even in the absence of constitutionai provisions there would be
ample power inhering in the sovereign state to take whatever measures
were necessary for survival. There is, to be sure, a lack of unanimity
on the Court about the implications of these doctrines. Inasmuch as

there is a Constitution grafted upon whatever powers accrue from

lHome_BuiJ.diqg and Loan Association v. Blaisdell, 290 U.S. 398, L26
(193L).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



258

{ sovereignty there has been & tendency to confuse the two. Likewise W

|
the predispositions of members of the Court have had much to do with g
their conception of inherent and constitutional powers. Those %
justices who have been inclined towards a latitudinarian philosophy
of the powers of national security seem more favorably disposed to
| inherent power. Other jurists regard with suspicion inherent powers,
preferring to rely on the Constitution entirely. Regardliess of these
differences it seems correct to categorize the judiciary as tully in
sympathy with the contention that in times of crisis the federal
government is endowed with substantial power. Moreover, there is,
inferentially at Least; recognition of the doctrine that the powers
T ~ of national security are closely intertwined with self-preservation, |
and the latter is an attribute of sovereignty. It is difficult to
indicate the precise nature of judicial thought on this subject !
because it rarely is articulated with any degree of specificity.
Throughout the opinions of the Court in the past two decades is
~ another generally accepted premise of judicial conduct. The authorityi
: pf Judicial review exists no matter how grave the emergency or how
a cumbersome Judicial procedures may be in times of crisis. It is true
. that there h@ve been definite differences of opinion as to the charac-
? tef of review that should be extended, but the Court, like the
Constitution, is operative in both war and peace. Obviously the
: appellate jurisdiction of the Court is subject to control by Congress.

. Therefore, the legislature may restrict or expand the review powers

} of the Supreme Court. However, it does not foilow that the Court will
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. take it upon itself to circumscribe its own powers of review in the

absence of Congressional limitation. Doubtless, from the standpeoint
of practical politics there may be merit in the technique of re-
fusing to grant review. But the Cocurt has manifested no enthusiasm
for diminishing judicial scrutiny of national security policies even
during periods of all-out war.

In 1942 Chief Justice Stone delivered the opinion of the Court
in the Nazi saboteur case.2 One of the questions of the dispute was
. whether the Court could extend review in the face of the President's

order denying all access to the civil courts. In spite of this pro-
- nouncement Stone heid:

Neither the Proclamation nor the fact that they

are enemy aliens forecloses consideration by the

courts of petitioner's contentions that the Consti-

tution and laws of the United States constitutionally

enacted forbid their trial by military commission.3
Moreover, the Court has refused to take legislative silence as neces-

sarily proscribing judicial review. In applying this doctrine to the

- Selective Service Act, Justice Douglas remarked:

The silence of Congress as to judicial review is

not necessarily to be construed as a denial of the

power of the federal courts to grant relief in the

exercise of the general gurisdiction which Congress
" hag conferred upon them.

%5x parte Quirin, 317 U.S. L (19L2).
31bid., pe 25, |

bgstep v. United States, 327 U.S. 11k, 120 (L9L5).
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f In the same case Douglas noted, "judicial review may indeed be re- ‘

| quired by the Gonstitution."
Justice Jackson registered a lone dissent to the contention that

the courts must be prepared to accord review even under wartime con-

6

ditions. Dissenting in Korematsu v. United States,  the jurist

averred, "I should hold that a civil court cannot be made to enforce
an order which violates the constitutional limitations even if it is
a reasonable exercise of military authority."7 Moreover, Jackson
continued, "I would not lead people to rely on this Court for a review
that seems to me wholly deJ.usive."8 Simply stated, Jackson would
abandon judicial review in wartime rather than subject the prestige E
of the Court to obviously unconstitutional acts. This unique ap-
proach was never put into operation and never gained the support of
other justices. Even though judicial reviéw might amount to little I
more than a perfunctory examination, the Court was nonetheless in |
agreement that even Limited judicial review was better than none at
aii. é
Thus it is that analysis of judicial decisions relating to i
national security reveals a consensus as to the broad powers of self-

: preservation, the maintenance of the Qonstitution during war, and the

sI‘oid.

6323 U.s. 214 (19LL) .
"Ibid., pe 247

8Ibido, Pe 2hao
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continued functioning of the judiciary as a body with reviewing

powers. -There were general principles to whichall:justices could
subscribe. But these generalizations were inadequate to cope with
particular issues that called for more refined reasoning. Price
control, deportation policies, the investigatory power, Loyalty
oaths, military jurisdiction are all facets of national security.
Mere reliance on the generally accepted postulates aforementioned in
no way eventuates in a solution.

In seeking to resolve the controversial problems of national
security the Court found itself unable to formulate a consistent and
coherent judicial doctrine. There is emphatically no evidence that
the judiciary conceived its task to be that of supplying content to
the amorphous phrase, national security. Fundamental differences on
the Court, rapidly changiqg world events, and the fluctuations in
the palicy of the political branches produced unending controversies.
Certain observations can nevertheless be made to iilluminate the role
of the Court.

Analysis of judicial pronouncements underscores the assertion
that the Supreme Court has beén remarkably acquiescent in the assump-
tion of power by the government. Basic security policy carefully
enunciated by the Congress and the Chief Executive received judicial
support in practically every instance. The record is indeed im~

pressive. Price and rent control enacted in the midst of war was
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| upheLd9 -- not a 51ng1e Justice denled the power of Congress to |
|

i
!
i

control prices. The confiscation of alien property was endorsed ‘
i
unsmimomsly.l'O Wartime contract renegotiation under terms prescribed

by Congress was sustained.™t The deportation of aliens for past

membership in the Communist Party was affirmed.? The non-Communist

affidavit of the Taft-Hartley Act was held const‘.z‘.i’.u.‘biona.l.1'3 Con=

Ll

gressional investigations of subversion were sanctioned. The Smith
Act was ruled constitutional,ls and military commiSSionslé as well

‘ L ‘

| as courts-martial 7 were not seriously hampered by civil court inter-

ference.
On no occasion did the Supreme Court invalidate a major piece |

of legislation that was clearly designéd to promote internal security.é
Only three times did the judiciary declare any act of Congress in E
|

this field unconstitutional. Two provisions, Article 3(a) and

1

9Yakus v. United States, 321 U.S. Lil (19L4L); Bowles v. Willlngham,‘
321 T.5.7503 TISLL). |

OSiLesian-American Corporation v. Clark, 332 U.S. L69 (1947).
1

Lichter v, United States, 334 U.S. 742 (1948).

12yarisiades v. Shaughnessy, 342 U.S. 580 (1951).

13American Communications Association v. Douds, 339 U.S. 382 (1950).i

lhBarenblatt v. United States, 360 U.S5. 109 (1958).

lSDennis ve. United States, 339 U.S. 162 (1951). g"

lél.n. re Yamashita, 327 U.S. L (19L6).

1Thiatt v, Brown, 339 U.S. 103 (199).
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Article 2 (11), of the Uniform Co;ieﬁof—Mj:lltary Justice;ﬁere struck f

' down,!8 and the Court invalidated a legislative rider that cut off

| the salaries of three govermment officials.’” 1In the first two ;

% instances Congress sought to extend the jurisdiction of courts-

' martial beyond their traditional scope. In the latter case a Con-
gressional appropriation measure was designed to force three public .
officials out of office. Independent executive action also fared
well at the hands of the Court. Yet. one strilkdng exception has

; occurred. In 1951 the Court declared President Truman's seizure of
the stéel mills invalid.20 Statistically, therefore, in twenty years.}
the Supreme Court has invoked the Constituion only four times to
chalienge the powers of the President and/or Congress in matters of
national security. The inescapable conclusion is that the substan-
tive power o” the federal govermment to provide for the safety of the-
nation is indeed sweeping. Lo x

Perhaps the most significant task performed by the Court has not ;
been in deciding constitutional questions of major import. £f fﬁe ;

Judiciary has been hesitant to grapple with constitutional issues, it ;

has.ﬁeen forthright in its insistence that governmental policy be

implemented according to the letter of the law. Whatever judicial

18 .
Toth v. les, 350 U.S. 11 (1955); Kinsella v. Singleton, 36L
0.5 23 (95T ’ ’

19

United States v. Lovett, 328 U.S. 303 (1946).

2onungstown Sheet and Tube Company v. Sawyer, 343 U.S. 579 (1952).
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T toiéranée é&isfédﬁﬁith réﬁpéct to fﬁé substantive pokérs‘of fhé

. federal government, there was an obvious aversion to the unwarranted
. assumption of power by individual officials. While the Court mani-
fested no proclivity for challenging the joint exercise of power by
the President and Congress, it did display a keen awareness and ap-

. preciation for procedural guarantees incorporated within the law. At
" this level the justices could actively supervise the implementation

. of large-scale programs withqg@{falling victim to the accusation of

. judical usurpation. The poLiti;al branches were relatively free from
judicial restraint in the initiation of policies affecting national

) security,.but the administration of the law had to comply with the
standards that Congress and the President established. Ultra vires
acts felt the judicial axe frequently. o

The problems of security have been manifold, and they have often

i
I

led to infringements of individual liberties. Consequently, assaults

have been made on the constitutionality of leg;s;ative and éxecutive
‘action. Any systematic and coherent schema of national security
would require clarification and decision by the Court on all of these
questions. Yet a careful examination of the Court's rulings does

not provide this clarity. Probably the chief reason is that more has
been left unsaid by the Court than said. Many constitutional issues
~were skillfully evaded with the result that there is much about
national security today that remains judicially undecided.

It should be emphasized that these topics were often discussed
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| at length in dissenting opinions, but in no instance was a majority

| ready to decide the issue. A recital of these questions indicates

[ p———

the lacunae in constitutional doctrine concerning national security.

Altﬁough the Court often reviewed disputes growing out of the federal

loyalty~security program, never once did it explicitly declare these

procedures constitutional. Admittedly the decisions rendered on this

subject strongly suggest that the Court acknowledged the validity of
the programs without expressly saying so. The celebrated Attorney-
General's list was never examined on its merits. To this date the ;
Court has not stated whether that legai officer of the government
may list organizations as subversive. Also lacking is a precise
delineation of the scope of due process to be afforded in loyalty
investigations. Specifically, confrontation and cross-examination
have been urged upon the Court as constitutional requirements in
loyalty proceedings. So far the Court has given no answer. It is
true that at least a majority came close to such a declaration in

Greene V. McElroy,2l but these procedures still have not been treated |

as constitutional components of due process. Can Congress authorize
the Secretary of State to deny passports to Communists? A Court
majority has decided that Congress, under present legislation, has not
authorized the Secretgry of Stéte to refuse passports for this

reason.22 But as yet there is no ruling on the constitutional

21360 U.S. L7L (1958).

2%ent v. Dulles, 357 U.5. 116 (1957); Dayton ve. Dulles, 357 U.S.
(BN, T ’

L
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} ;;éﬁg;i£; of Congress to grantnggis di;;;;iisgwfo the e;ecutive
: branch.
The investigatory power of Congress and of the states has not
been expressly challenged by the Court, but at the same time no
.specifiC»bounds to the exercise of that power have been established.

The balancing formula adopted in the Barenblatt23 and Uphauszh cases

does not provide any real answer to the ultimate reaches of inquiries 5

into subversion. No doubt there were occasions when the Court would
have preferred to avoid a constitutional question, but the circum-

stances would not permit further evasion. A case in point was the

25

Japanese curfew and exclusion orders. Nonetheless the Judicial
decigions were confined as much és'possible, and the Court refused
to be placed in the position of having to decide the validity of the
detention program, other than to hold that admittedly loyal.citizens
could rot be subjected to these procedﬁres.26 Left in abeyance was
the general scope of the power of detention in wartime.

The Court was also reticent to issue a definitive statement con-
cerning military jurisdiction. For éxample, a particularly signifi-

cant and timely issue is the extent of protection, if any, afforded

238arenblatt v. United States, 360 U.S. 109 (1958),

2hLI:ehaus ve Wyman, 360 U.S. 72 (1958).

2
SHirabxgshi v. United States, 320 U.S. 81 (1943); Korematsu v.

United States, 323 U.S. 21L (19LL).

2%5x parte Mitsuye Endo, 323 U.S. 283 (194L).
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i

. the servicemen by the Bill of Rights; in other words, is that portioﬁ—1

of the Constitution applicable to trials before military tribunals? l
Other than an admission by a majority of the Court in the Burns?/ ?
case that vaguely suggested due process as applicable to the military
under some circumstances (and the circumstances were not defined),
there has been no clearcut analysis in any majority opinion of the |
relationship between the 3ill of Rights and military trials. Military?
© commissions were uééd during Vorld War I1, and at no time did the |
Judiciary contest their jurisdiction. But concurrently the Court re-

. frained from confronting and deciding upon all the ramifications 6f

' the use of military commissions. The judiciary reserved decision on
i
the authority of the President to establish military tribunals inde-

- pendent of Congress,.Similarly, the high tribunai found it unnecessary,

i

|

i

., |
. and certainly expedient, to decide what restrictions, if any, Congress '
could impose on the President's authority over enemy belligerents., %

5

- Martial law is still without comprehensive judicial analysis. Duncan
v. iahanamoku?d was decisive only for Hawaii and did not attempt to
limit the constitutional extent of martial rule.
The foregoing is not intended to be an exhaustive list of unre="
| solved problems relating to national security, but it suffices to
; illustrate the interstices that remain. In the absence of extensive

congideration of these and other aspects of internal security it would

2Tpurns vo Wilson, 346 U.S. 137 (1952).

28557 v.5. 30 (1946).
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be difficult to ascertain the judicial conception of national se-

!
curity, if indeed there is one. ! |
On the Court itself there has becn no clear consensus as to the |
proper judicial treatment of national security cases. One facet of
this internal dissension nas been the disagreement over the threat
posed by totalitarianism and the steps that may be constitutionally
taken to safeguard the nation. The subsequent comments are especially;
i- instructive and emphasize this basic divergence. |
Concerning the Communist Party Justice Jackson commented, "The
Communist Party is a conspiratorial and revolutionary junta, organ-
ized to reach ends and to use methods which are incompatible with our |

constitutional system."29 Justice Douglas, on the other hand,

minimized the danger of Communism in this country and referred to

American Communists as "miserable merchants of unwanted ideas, their
. . . O
vares remain unso.!.a."3 But to quote Jackson again, "The Communist

Party is something different in fact from any substantial party we

have known, and hence may constitutionally be treated as something
: 3L .
different.” Justice Douglas asserted, "In days of great tension

' when feelings run high, it is a temptation to take short-cuts by

§9American Communications Association v. Douds, 339 U.S. 382, ;23
(1949).

Ppennis v. United States, 341 U.5. Lok, 589 (L951).
-
- (19L9).

erican Communications Asscciation v, Douds, 339 U.S. 382, 423

N
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borrowing from the totalitarian techniques of our opponents."32
Chief Justice Vinson stressed the danger of a government powerless
to act in its own defense. '"We reject any orinciple of governmental
helplessness in the face of preparation for revotution, which princi-
ple, carried to its logical conclusion must Lead to anarchy."33'
Justice Black cogently stated the libertarian's point of view on
security:
The First Amendment provides the only kind of security
system that can preserve a free govermment -- one that
leaves the way wide open for people to favor, discuss,
advocate, or incite causes and doctrines however ob-
noxious and antagonistic such views may be to the rest
of us.3
‘ These comments give some insight into the predilections of individual
justices, and they demonstrate the lack of agreement over the proper
course of judicial action.

The practioners of judicial self-restraint and the advocates of
Judicial activism have vied for control of the Court. Justice Frank-
furter has been the spiritual leader of self-restraint, urging that
the Court must show proper deference to the poilitical branches in

their asgsessment of the needs of security. Accordingly; this wing of

the Court has viewed the expansion of governmental power primarily in

2 B
3 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123,
17k (1950).

Bpennis v. United states, 3hi U.S. b9k, 50L (1951).

lyates v. United States, 35L U.S. 298, 3hl (1957).
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| terms of whether or not the Legislature could reasonably conclude |

? that such éieés were required. Repeatedly. the advocates of self- |
" restraint reminded their colleagues and the country that the wisdom
and advisability of political action were outside the province of
judieial concern. Justice Black, as spokesman for the libertarian
~ point of view, has most frequently been Frankfurter's antagonist. The
- activists, while professing respect for Congress and President, insist
; that the test of reasonableness cannot make an unconstitutional act |
; valid. Moreover, any policy thag'tp;eatens individual freedom is
5 presumptively suspect. The alignments on the Court have never been
- fixed, and changes in personnel have resulted in modifications. By
~and large, the evidence indicates no firm commitment by the Court to
i either of these philosophies.
How often and how much judicial opinions are influeﬁced by ex-

'ternal“non-legal pressures has Long.peen interesting speculation.

Louis Smith has made the trenchant observation that the Supreme Court |

- follows the reports from the battlefield in determining its decisions 'f

35

with respect to military matters. There seems to be more than a E
;grain of truth in this assertion. When dealing with national security,i
Jthe Court has undoubtedly been swayed by the possible adverse effect ;
;of its pronouncements. It has céndidly admitted reliance upon the |

exigencies of war to justify actions that concededly would be invalid

: 35Louis Smith, American Democracy aad Military Power (Chicao,
University of Chicago Press, 195L), p. 303.
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iin periods of tranquility. Military necessity was employed to

1

ey
l
E

- rationalize curfew and exclusion orders on the West Coast in the early |

36

;days of VWorld War II. The character of the Communist conspiracy was 5'

éfrankly acknowledged as a justification for permitting tegislation
that confessedly infringed constitutional rights.-! It may be that
Tthe'Court rationalized these policies beéause the world situation.
;required that the American government exercise extensive power. Need- i
}less to say, elaborate vindications lent constitutional respectability |
;to questionable measures.

Prudence, moreover, dictated that the Court proceed with caution.
An open break between the judiciary and the other two branches of
.government, especially in wartime, would be as unfortunate as 1t would
jbe disastrous for an independent judiciary. Presumably, the instinct i
:of ingtitutional self-preserfation is strong enough to forestall such
an eventuality, assuming that the Court was disposed to assert its
power in such a manner as ﬁo lead to this sort of crisis. Given the

_submission of the Court during the last war, it is improbable that

:there will be serious differences betwéén the Court and its sister

branches in some future war. In any event, it is unlikely that the
iCourt could withstand the concerted pressure of the poliitical branches
~1f the latter flatly refused to acknowledge the validity of the |

Court's decisions. The prestige and authority of the Court depend |

i 36Hirabayashi v. United States, 320 U.s. 8L (L943); horematsu v, i
‘United States, 323 U.5. 21l (19LL). - ;

3TDennis v. United States, 3Ll U.S. L9k (1951).
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| directly on the support it derives from the rest of the government

|
! A3

S S e _.1
?
|
I

i and from the people, support which is given because of a firm belief
in the supremacy of law. Without this support the Supreme Court would é
atrophy.

Since 1945 there has been no global war, but the threat of
totalitarianism has not aba*ed, and the difficulties of the Court
have in no way lessened. The security of democratic America has re-
mained of crucial importanée iPlﬁhe post-war era, and the rapidly
changing events in internationél affairs have brought corresponding
alterations in domestic policy. Therefore, national security has
taken on meaning in direct proportion to the fluctuations in external
dangers. The convenient appeals to mi%%tgry necessity no longer
existed as a useful device for the Supfeme Court. Instead the Court
had to devise new tests for novel problems.

Indecision, fluctuation, and evasion to a large eitent charac-

 terized judicial reasoning in the poét—aar period. Atthough a
majority could usually be found to sustain key legislation affecting

- national security, on very few occasions could the justices submerge |

i their personal views and arrive at a uniform expression of opinion.

j Rarely did an important decision issue from the Court that was not

5 accompanied by numerous concurrences and vigorous diésents. Judicial
explanations often confused rather than clarified the scope of

governpental power, and the public no less than the political branches

- pondered the exact meaning to be attached to Court pronouncements. It

i 1s not surprising that in the atmosphere of contention that surrounded
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the Court it became increasingly difficult to extract a trend of |

judicial philosophy.

From the perspective of 1960 a survey of judicial decisions over |
the past two decades discloses a marked correlation between judicial
reaction to national security and the changes in the nature of the
threat of totalitarianism. From 1941 to 1945 a total war was waged
that required total effort. The Supreme Court did not seriously
interfere in the exercise of the war powers. Beginning about 1947
the relations between the Unitéd States and ~oviet Communism deteri-
orated and tﬁe fear of subversion and disloyalty produced new and
far-ranging programs designed to preserve internal security. During
the same period the Court gave its support to these programs, and
few attacks levelled against security legislation met with any successé
before the Court. In 1953 a new era began. International tensions :
relaxed and the hostility e&ident in the late 1940's diminished.
-Coincidentally, the Jjudiciary exhibited a growing concern for indi-
vidual liberty and judicial opinions examined more critically the
underlying premises of govermmental assertions of power. Although a E
cause~and-effect relationship does not necessarily follow from these
observations, it.is gignificant that the judiciary has never been far
out of step with the prevailing governmental policy on national
securitye.

In view of these considerations the effectiveness of the Court

will to a large degree depend upon its ability to adjudge correctly

i the temper of the times as they reflec% the dangers of totalitarianism.
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i Accordingly, constitutional absolutism has been discarded by a Court 1

'
'

§ that has been unwilling to prescribe rigorous restraints on the ?
exercise of power to meet these inreats. Neipher has the judiciary
been amenable to any suspension of constitutional privileges or to
the derogation of individual libertye.

The resiliency and adaptability of the American constitutional
system has stood the test not only of war, but a2lso of the continuing |
perils of Fascist and Communist ideology. In the midst of rapidiy
changing world conditions and uncertain domestic problems, the Supremei
Court has sought to give expréssion to the inarticulate feelings of
a democratic America, If it has been lLess than successful in this
endeavor, perhaps the blame attaches not to the Court but to the
society. For there is no evidence that the American people or its
elected representatives have successfulli.érrived at the point of
agreement on the exact delimitations of national security. Crities ;
both on and off the Gourt will continue ,to dispute its decisions and
rationalizations as they have done in the past. The Court is a human

: and, for that reason, an imperfect ;nstitution. Certéfnly it pos-

13

. sesses no greater wisdom in its coLlective capacity than the society

‘ of which it is a part.
While the direction of the Court has appeared at times erratic
| and uncertain, it nevertheless has adﬁered to the fundamental pre-
cepts of a democratic state. A recognition of and respect for majority

rule, individual liberty, and the rule of law has guided the judiciary
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perhaég more than the othef brééégésnof é;v;;ﬁééﬁ;. *iéﬁ;ggmgﬁééém j
principles no consensus would be possible. The role of the Court has %
not been clearly defined either by.the justices or anyone eise.
Doubtless it cannot be and perhaps shquld not be. For tﬁe strength

of the judiciary today lies in its ability to remain flexible -- to
apply chgcks when necessary, and to apply and to remove restraints
when advisable.

Totalitarianism will probably be a threat to the United States
for years to come. National security will be a focal point of
judicial consideration as long as the danger of alien ideologies
lasts. The Supreme Court will remain as the preserver of the Con-
stitution. And upon the stabilitybof that document and the conscien-
tious,wise, and practical use of its provisions may depend the fate
of democratic America in its strugzle against the forces of totali-

tarianism.
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