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PREFACE

In the past twenty years much of world history has been shaped 

by the ideological and physical struggle between the forces of totali-j 

tarianism and democracy. Within these two brief decades the western j 

democracies have survived the onslaught on German National Socialism ; 

and Italian Fascism as well as successfully overcoming the designs !i
of Japanese imperialism, only to see the advent of a new force, j

international Communism. The latter has led to new stresses and 

strains on the democratic state, and has culminated in the extension 

of governmental action beyond its previous confines. This disser­

tation proposes to examine and anlyze only a small facet of this !

conflict. It seeks to extract from the statements of the Supreme 

Court an understanding of the response of that body to the prolifer­

ation of programs undertaken by the United States to preserve its 

institutions and to safeguard its people. The study seeks to ascer­

tain the disposition of cases that relate to national security, and 

in so doing to illuminate the role of the Court and its conception of j 

national security. A synthesis of judicial thought in these disparte !
iareas will afford some insight into the nature of the judicial 

process as it deals with the clashes between totalitarianism and 

democracy. Insofar as it is possible this study is made to determine 

whether such a synthesis is possible, and also whether the Supreme

11
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Court has articulated an explicit judicial philosophy of the content j
I

of national security. !

The period nominated for analysis is I9I4I to i960. The year |

19iil is selected because it marks the entrance of this country into

the Second World War. The sane date represents the beginning of a 

concerted effort on the part of the political branches of the govern­

ment to insure internal security. The terminal date of the disserta- :

tion is June, i960, the close of the Supreme Court's 1959 term.
Numerous controversies have merited the attention of the Court in 

this twenty-year period. Some contain constitutional questions of 

major import. Other disputes have been of only minor importance.

All of the major cases are discussed and most of the minor ones that 

relate, even perpherially, to national security. Not oniy the de­

cisions of the Court, but also its rationalizations are significant. 

These indicate the extent of consensus on the Court and also reveal 

the nature of internal disagreements about the appropriate scope of 

judicial action.

In a study of this magnitude certain limitations necessarily 

have been imposed. In the first place, this is a study of the 

Supreme Court; therefore, I have omitted from consideration judgments ; 

rendered by the lower federal courts except where these decisions ;

are essential for an understanding of the Supreme Court's attitude. i
!

Secondly, I have not attempted to discuss or analyze the major
i

programs initiated by the government to deal with security. Only 

those pieces of legislation or executive pronouncements that have
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figured in Supreme Court opinions are considered. Finally, the 

vast legislative and administrative machinery that has mushroomed 

over the last two decades is beyond the scope of this study. In 

short, this is a dissertation about what the United States Supreme 

Court has said, how it has said it, and what it has decided in 

adjudicating the immense problems growing out of challenges made 

against governmental action in the field of national security.

I wish to express my appreciation to Dr. Lynwood M. Holland and 

Dr. William H. Agnor for their assistance in the preparation of this 

dissertation. My adviser, Dr. Ronald F. Howell, has given unstint- 

in:'ly of his time and his invaluable counsel. To him I extend my 

deepest gratitude.

!
!
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CHAPTER I

HISTORICAL PERSPECTIVE

Historically, policies affecting national security —  internally 

and externally —  have been the chief concern of the political branch­

es of government« let like most questions of public policy where the 

interests of the state clash with those of the individual the judici­

ary has been called upon to intervene. The Supreme Court has been 

hampered in its task by the numerous and often imprecise constitu­

tional provisions relating to national security. In its effort to 

fashion a judicial philosophy in the most sensitive of areas, national 

self-preservation, the Supreme Court has evoked unending controversy 

in the halls of Congress and at the White House. Nor has the Court 

itself been spared the internal divisions and fluctuating public 

reaction that accompanied its opinions*

The Problem of Security in the Democratic State. All of the 

above presupposes that the Supreme Court has a role to play in the 

unfolding pattern of national security, and that it functions within 

the context of the democratic process. National security involves 

national survival, "the freedom from foreign dictation." It embraces 

1Harold Las swell, National Security And Individual Freedom (New 
York, McQraw-Hill, 19*>0), p. *>17

1
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the basic common denominator of all nations, the desire to retain

autonomy and independence0 "Self-preservation is the first law, and
2necessary to the exercise of all other powers." In totalitarian 

societies the omnipresent and omnipotent state can move rapidly and 

without fear of restrictions to suppress any threat to its security. 

The democratic state often lacks this flexibility, operating as it 

does within the framework of limited government and with individual 

liberty usually guaranteed by a written constitution. President 

Abraham Lincoln, sorely perplexed by this apparent paradox during the 

Civil War, raised this challenging interrogation: "Must a government

of necessity be too strong for the liberties of its own people, or
•3too weak to maintain its own existence?"

American democracy adheres to the rule of law formulated by A. V. 

Dicey and defined as the substitution of law for personal and arbi­

trary power and exercised by ordinary 'courts.  ̂ Furthermore, Dicey 

contended that no man was above the law but was amenable to the 

jurisdiction *of properly constituted tribunals. If one is to be con­

sistent with this doctrine, then it follows that the supremacy of law 

operates in time of stress as well as during periods of tranquility.

2Jonathan Elliott, The Debates in the Several State Conventions on
The Ratification of the Federal Constitution (Washington, 1851;), II, 
p. 1*30.

.James D. Richardson, A Compilation of The Messages and Papers of 
the Presidents (New York, 1$97), VII, p. 3221*.

V. Dicey, Introduction to the Study of The Law of The Constitu­
tion (9th ed., London, Macmillan, 1950), P« 193.
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As the United States Constitution embodies prescribed and prohibited 

powers., and underscores the rule of law, the continuing problem is 

to find sufficient resiliency to meet domestic and international 

crises*

Other democratic states find this flexibility incorporated in

their constitutions or laws. For centuries national emergencies have

created the climate for the assumption of dictatorial powers by a

single individual or an all-powerful government®' Such concentration

of power has taken various forms. British jurisprudence, for example,

has recognized that the rule of law may he supplanted temporarily by

martial law in times of extreme emergency.^ The French have shown a

disposition to rely on "the state of seige." Based on French history

and law, such extreme action results in "suspension of certain

enumerated individual rights, more particularly the right to be tried

in an ordinary court, the right to free speech, and the right to free 
7

assembly." Article 1*8 of the Weimar Constitution is another example

of provision in the fundamental law for the exercise of extraordinary 
8power® There is no provision in the American constitution comparable 

-

Guy Stanton Ford, ed., Dictatorship in the Modem World (Minneapo­
lis, 1935).

6Carl J® Friedrich, Constitutional Government And Democracy 
(Boston, Ginn, and Co•, 1̂ 50), p. 5>7'6.

7Ibid., p. 577.
8The pertinent provisions of Article 1*8 are as follows* "If public 

safety and order in the German Coimaanwealth is materially disturbed 
or endangered, the National President may take the necessary measure 
to restore public safety and order, and, if necessary to intervene by
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to the "state of seige" or Article 1*8, nor for that matter does the 

document specifically authorise the establishment of martial law.

But the Constitution does not render the government powerless to curb 

threats to the national security. Various articles are designed to 

permit the nation to act with deliberate speed when its survival is 

at stake.

Whatever may be the state of the Constitution with respect to 

emergencies, the Supreme Court has agreed that threats to the national 

security do not result in the suspension of constitutional rights and 

obligations. Perhaps no more positive statement of this position can 

be found than the Court's assertion in 1866: "The Constitution of the

United States is a law for rulers and people, equally in war and in

peace, and covers with the shield of its protection all classes of
9men at all times and under all circumstances." Thus the doctrine 

inter armes leges silent or "necessity knows no law" is not accepted 

as constitutionally sound in the United States. At various times in 

American history, some have urged such a view or a close approxima­

tion to it as the only practical approach in times of unprecedented 

emergencies. John Quincy Adams, in a debate before the House of 

Representatives in 1836, found support for the war powers outside the 
Constitution.

force of arms. To this end he may temporarily suspend, in whole or 
in part, the fundamental rights established in Articles lilt, 115,
117, 118, 123, 121*, and 1$3."

9gx parte Milligan, k Wail. 2, 120-21 (1861*).
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In the Authority given to Congress by the Constitu­
tion of the United States to declare war, all the 
powers incidental to war are, by necessary implica­
tion, conferred upon the government of the United States. 
Now the powers incidental to war are derived, not from 
internal municipal sources, but from the laws and usages 
of nations

It should be noted that Adams1 view does not suggest constitutional j

abdication. On the contrary he finds adequate power in the Consti- 
i ' !
| tution to protect the nation. Such a position is entirely compatible j
‘ I
| with the democratic system, assuming of course that the laws and j

j usages of nations are not intrinsically undemocratic. However, the
i !; 1
I clear recognition that "the powers incidental to war" are by nature 

inherent in any state and a necessary concomitant of sovereignty has 

found recent substantiation from no less an authoritative spokesman 

i than a member of the Supreme Court of the United States. Justice 

| George Sutherland, speaking for the Court in 1936, contended:

It results that the investment of the Federal Govern­
ment with the powers of external sovereignty did not depend 
upon the affirmative grants of the Constitution. The i
powers to declare and wage war, to conclude peace, to j

! make treaties, to maintain diplomatic relations with other
sovereignties, if they had never been mentioned in the i

j Constitution, would have vested in the Federal government
i as necessary concomitants of n a t i o n a l i t y j

i, i
j Neither Sutherland nor Adams failed to take note of the supremacy of

^Quoted by William Whiting, War Powers Under the Constitution of 
; the United States (Boston, 1071), p. 77.
i

| ^United States v. Curtiss-Wright Export Corporation, 299 U.S. 
j 301;,
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the Constitution. In the same oase aforementioned, Sutherland was

careful to 'observe that these various powers, "like every other

governmental power, must be exercised in subordination to the ap-
12plloable provisions of the Constitution.11 The great elasticity in 

the interpretation of inherent powers lies not in what the Constitu­

tion forbids, but in its silence. And because of the somewhat vague 

meaning of constitutional provisions concerning national security, 

it is reasonable to suppose that, in the absence of explicit authority 

or express prohibitions, the resort is to what Adams called the laws 

and usages of nations. This assumption would seem to sanction 

extremely broad national power. Perhaps the danger implicit in this 

approach is the tendency to assume, in times of grave emergencies, 

that the law of nations supersedes the Constitution. Such a view has 

had its advocates.1^

The foregoing comprehends powers of national self-preservation 

based on sovereignty and fortified by specific constitutional authori­

zation. This view rejects constitutional suspension in wartime, but 

offers a wide latitude of power. What powers are permissible in this 

area? An examination of the proceedings of the Federal Convention of

^Ibid., p. 320.

^^hiting, p. 167. William Whiting was an official in the Lincoln 
Administration. In 1871 he wrote, "If it is justifiable to commence 
and continue war, then it is justifiable to extend the operations 
of war until they shall have completely attained the end for which 
it was commenced by the use of all means employed in accordance with 
the rules of civilized warfare."
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j 1787, though appropriate, affords little in the way of clarification. I
i  i! >j The Constitutional Convention of 1787. The delegates who met at j

Philadelphia in 1787 were not unfamiliar with the perils of a weak j
government. The impotence of the Congress under the Articles of
Confederation had been largely responsible for the present gathering, j
In the realm of defense, this weakness was especially noticeable. |
■While given power to declare war, contingent on the assent of nine !

I states, the Congress lacked the authority to raise a national Army

| and had to depend on the several state militias.1^ An analysis of '

| the debates of the summer of 1787 fails to indicate major or pro- j
; tracted disagreement with respect to measures for defense. In es-
1 sence the controversy, whenever it existed, was one of procedure and

implementation rather than a quarrel over substantive power. As one
| commentator has noted:
i  i

In a sense the central question before the Convention 
was to discover an acceptable and effective redistribution 
of authority between the thirteen states and their general 
government. Military power, which is the essential con­
comitant of governmental authority, however organized, was 
therefore certain to be under prominent discussion as pro­
posals for the redistribution of authority were analyzed 

j and debated. And as was to be expected, the delegates
I supported strong or weak national military establishments
| in accordance with their views on the larger question of j
1 a strong or weak national government.^ !

! ^Articles of Confederation, Article IX. Article VI prohibited a 
j State from going to war "unless such state be actually invaded by 
j enemies, or shall have received certain advice or a resolution being 
! formed by some nation-of Indians to invade such state, and the danger 
| is so imminent as not to admit of a delay, till the united states in 
j congress assembled can be consulted."
j Louis Smith, American Democracy and Military Power (Chicago,
j University of Chicago Press, 19^1),p. 18.
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The major proposals presented at the Convention had reference to the 

powers of waging war, either explicitly or implicitly. Edmund 

Randolph presented the Virginia Plan on May 29, 1787. There was no 

specific reference to the nature of the powers to be exercised by the 

general government pertaining to national security other than the 

stipulation that the new government be charged with "common defense, 

security of liberty and general welfare.”'1̂  In response to the 

Virginia Plan, William Patterson of New Jersey, advanced counter­

proposals for the small states. His plan was silent on national de­

fense. However, since this scheme would retain those powers that had

been exercised under the Articles, presumably no material alterations 
17were intended* Charles Pinckney proposed that a Senate and House of 

Delegates jointly have the power to raise a land force and equip a 

navy, and provide for the appointment of officers in these branches. 

The President was designated as Consaander-in-Chief of the Armed
> O

Services* Alexander Hamilton preferred to give the Senate the power 

to declare war, but in other respects his plan resembled Pinckney's* 

However, he wanted to prevent the President from using his position 

as Commander-in-Chief to take personal command of the fighting forces 

in the field without prior consent of the Senate and Assembly*^

l6Uuc Farrand, ed., The Records of the Federal Convention of 1787 
(New Haven, 1911), I, pTTo.

^Farrand, III, 615* 
l8Ibid*. p. 607.

■^Ibid., p. 606.
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That someone was to have authority to declare war was certain. 

Mild disagreement existed as to the most appropriate body. The 

solution was to give Congress that power. Of perhaps more signifi­

cance was the phraseology selected for this clause. As originally 

drafted the wording was nto make war." James Madison and Elbridge 

Gerry were successful in persuading the Convention to substitute

"declare" for "make," thereby leaving "to the Executive the power to
20repel sudden attacks."

It was generally agreed that Congress should have the power to 

raise an Army and Navy. Some fears were expressed that such a pro­

vision night serve as an instrument of tyranny. Some delegates 

sought to impose a numerical limit on armed farces in peacetime.

This proposal failed after George Washington's caustic observation

that this country should require a similar limitation of potential
2jlenemies. One restriction was included in the Constitution in an 

effort to placate the apprehensions of the opponents of this pro­

vision. In connection with the raising of an Amor, "no appropriation 

of money to that use shall be for a longer term than two years. 

Nonetheless, opposition to this particular article developed. One of 

the strongest opponents, Luther Martin, remarked before the Maryland 

legislature!

20Farrand, II, 318.
22IWW., P. 323.
22Article I, Section 8, Clause 12.
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This plan of government, instead of guarding against 
a standing Army, that engine of arbitrary power which 
has so often and so successfully been used for the 
subversion of freedom, has in its formation given it 
an express and constitutional sanction, and hath pro- 
vided for its introduction.*3

It was fully expected that the President would assume major 

control in the prosecution of war as evinced by the decision of the 

Convention to make him Commander-in-chief of the Armed Services and 

of the state militias, when called into national service.^ In this 

way civtL supremacy would be preserved. With respect to the powers 

of the President in the area of national defense, aside from the 

previously mentioned provision, little can be determined as to the 

view of the founders on the scope of such powers. Two other pro­

visions of Article II do furnish the chief executive with apparently

broad powers. “The executive power shall be vested in a President
25of the United States of America"j and, "he shall take care that the

laws be faithfully executed.

In substance the powers affecting national security find express 

sanction in Article I, Section 8, Clauses 10-18, and in the presi­

dential powers that seem at best to be undefined. The Constitution is 

silent on the nature of emergencies that permit the government to

23Farrand, III, 207.

** Article II, Section 2.
25Article II, Section 1.

Article II, Section .
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invoke these powers. The states are forbidden to engage in war.^7 

Insofar as the national government is concerned, the war powers are 

subject to restraint whenever they violate any express provision of 

the Constitution. To these may be added the general statements found 

in the Preamble of the Constitution and Article I, Section 8, Clause 

1, concerning ’'common defense *n

It might indeed be expected that the arguments over the ratifi­

cation of th© Constitution would illumine the relationship of the 

Constitution to national security. In state convention proceedings, 

however, there are few references to indicate that these were areas 

of serious contention. Opponents argued that the new Constitution 

encouraged the perpetuation of a standing Amy. Objections were made 

from time to time concerning constitutional provisions relating to 

the state militia and its control. Far more attention was focused on
nO

the other provisions of the Constitution. It seems natural to 

assume that there was general agreement upon the necessity of ex­

panded powers for common defense, and the lack of detailed debate may 

be attributed in part to preoccupation with more controversial ques­

tions. Probably the participants in the great debate failed to 

foresee the perplexing issues that would confront future generations 

in the interpretation and application of these powers. The Feder*^st 

Papers do provide insights into the views of Hamilton and Madison

27Article I, Section 10, Clause 3.
28Elliott, Debates, it vols.
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respecting the security and safety of the nation. The former was 

quite forthright in his assessment of the requirements:

The circumstances that endanger the safety of nations 
are infinite; and for this reason no constitutional 
shackles can wisely be imposed on the power to which 
the care of it is committed. ^

And in a later essay he remarked, "Of all the cares and concerns of 

government, the direction of war most peculiarly demands those 

qualities which distinguish the exercise by a single hand."^0 Hamil­

ton does not indicate whether his analysis of the Constitution com­

ports with this view or whether he is expressing an opinion of what 

the Constitution should provide. Madison, on the other hand, does 

not go so far as to suggest the removal of "constitutional shackles," 

but the following statement lends credence to an expansive construc­

tion of the Constitution:

Security against foreign danger is one of the 
primitive objects of civil society. It is an 
avowed and essential object of the American union.
The powers requisite for attaining it must be
effectually confided to the federal councils.^1.

In view of the various conflicting opinions on the constitutional 

framework for insuring national security, the ambiguity of some of

29The Federalist. No. m il .
°̂Ibid., No. tfXEV.

^Ibid.. No. XU.
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its provisions, and its silence in many areas, it is understandable 

that subsequent crises would require more explicit statement of con­

stitutional doctrine. The Supreme Court, because of the nature of 

the judicial function, is not designed to initiate policy in this or 

any other area of governmental activity. Nevertheless, as the final 

arbiter of constitutional questions, its opinions have added impor­

tance in the adjustment of that document to national emergencies. 

Consequently, to provide a substantial basis for a study of the 

Supreme Court and national security in the tumultous years of 19iil 

to I960, necessitates an examination of judicial policy as reflected 

in its reaction to questions genome to national security down to the 

commencement to World War II. A general survey of comments on the 

powers of national security will be followed by an analysis of the 

Court's opinions in two great conflicts, the Civil War and World War 

I.

The Supreme Court's Assessment of the Constitutional Nature of 

National Security. It has already been stated that the doctrine that 

necessity abrogates the Constitution is without merit in American 

constitutional lav. Constitutional provisions contain explicit 

authorisation for preserving national security, whatever meanings may 

be merely implicit within those provisions. In many instances the 

assumption of supreme power is held to be justification for exercising 

the powers necessary to insure national security. As early as 1795 

the Court remarked:

s
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In every government, whether it consists of many 
states or of a few, or whether it be of a federal 
or consolidated nature, there must be a supreme 
power or will; the rights of war and peace are com­
ponent parts of this supremacy • . ."32

As that power is a logical (corollary of sovereignty and national

supremacy, it admits of extension commensurate with the crises of

the times. Justice Joseph Story, concurring in an opinion of the

Court in l8lli, observed: "The power to declare war, in my opinion,

includes all the powers incident to war, and necessary to carry it 
33into effect." The following statement of Justice Sutherland is

characteristic of this view*

From its very nature, the war power, when necessity 
calls for its exercise, tolerates no qualifications or 
limitations unless found in the Constitution or in 
applicable principles of international law. In the 
words of John Quincy Adams, 'This power is tremendous; 
it is strictly constitutional; but it breaks down every 
barrier so anxiously erected for the protection of liberty, 
property, and of life.1 To the end that war may not re­
sult in defeat, freedom of speech may by act of Congress 
be curtailed or denied so that the morale of the people 
and the spirit of the Army may not be broken by seditious 
utterances; freedom of the press curtailed to preserve 
our military plans and movements from the knowledge of the 
enemy; deserters and spies put to death without indictment 
or trial by Jury; ships and supplies requisitioned; prop­
erty of alien enemies heretofore under the protection of 
the Constitution seized without compensation and without 
due prooess of law in the ordinary sense of the term; 
prices of food and other necessities of life fixed or

________ Doane. 3 Dali. 5h, 80 (1795).
^Brown v. United States, 8 Cranch 110, l50 (l8li;).

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

15

regulated} railways taken over and operated by the 
government} and other drastic powers wholly inad­
missible in time of peace exercised to meet the 
emergencies of war.3u

Probably a no more comprehensive statement exists concerning the 

latitude of the powers capable of utilization under the guise of the 

war powers. To protect the nation, authority is vested in the 

national government that transcends usual peacetime limitations* The 

Court has emphasized, however, that these unusual powers are not the 

product of transient emergencies, but entirely consistent with con­

stitutionalism. Chief Justice Charles Evans Hughes commented:

The war power of the Federal Government is not created 
by the emergency of war, but it is a power given to 
meet that emergency. It is a power to wage war suc­
cessfully, and thus it permits the harnessing of the 
entire energies of the people in a supreme cooperative 
effort to preserve the nation* But even the war power 
does not remove constitutional limitations safeguarding 
essential liberties.35

In essence, as Hughes observed on an earlier occasion, "The power to 

wage war is the power to wage war successfully."^

The Court's generous interpretation of the war powers clothes the 

federal government with what must be regarded as almost unlimited

^United States v. Macintosh, 283 U.S. 605, 622 (1930).
35
Home Building and Loan Association v. Blais dell, 290 U.S. 398, 

U26 (193E).
16Charles E, Hughes, "War Powers Under The Constitution," 65th 

Congress, 1st Session, Senate Ex. Document 105 (Washington, 1917), 
p. 7.
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power. Such prohibitions as exist must be judged in the context of 

particular cases viewed against the background of the tiraos. From 

a constitutional standpoint it is equally impressive that the govern­

ment is given wide discretion in determining the occasion for the 

use of its powers and the means for the successful accomplishment of 

its goals. The Court has asserted:

The measures to be taken ̂Ln carrying on war and to 
suppress insurrection are not defined. The deeislon 
of all such questions rests wholly in the discretion 
of those to whom the substantial powers involved are 
confided by toe Constitution.37

And on another occasion the Supreme Court remarked:

The government, possessing toe powers which are to be 
exercised for protection and security, is clothed with 
authority to determine toe occasion on which the powers 
shall be called forth} and its determination, so far as 
toe subjects affected are concerned, are necessarily 
conclusive upon all its departments and officers.3”

These general statements do not, of course, indicate much beyond a 

recognition of capacious power to deal with problems of national 

security. But, faced with toe cold reality of hostilities, the

•^Stewart v. Kahn, 11 Vail. k93» 506 (1870). Compare Justice 
Story* s comment on presidential discretion In Brown v. United states, 
8 Cranch HO, ll*9 (l8lli). "Whatever act is legitimate, whatever act 
is approved by toe law, or hostilities among civilized nations, such 
he may, in his discretion adopt and exercise, for with him toe 
sovereignty of the nation rests as to the execution of the laws."

^Chinese Exclusion Cases, 130 U.S. 58l, 606 (1888).

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

17

translation of general principles into specific decisions requires j
i

the utmost in judicial ingenuity. For more than half a century after | 

the ratification of the Constitution, the war powers lay dormant,
i

Khile the judiciary faced numerous problems and gradually achieved a

position of power in the federal system, growing sectional antagonism (
I|

j precipitated crisis after crisis. The unfortunate performance of the :

{ Court in the Bred Scott affair plummeted judicial prestige to new 

j lows by 1860,39 and perhaps in part explains the relative impotence
| ij of the Court during the Civil War. The outbreak of sectional con- 

! flict created an environment hardly conducive to judicial detachment.

, Chief Justice Hager Q. Taney, with twenty-five years on the bench 

in 1861, looked upon Lhe struggle with southern prejudices not always ; 

! completely disguised.^ For the time being, however, the Court was j
i  I

| to be spared the necessity of ruling on the frequently extreme 

! measures undertaken by the President and Congress.

The Civil War. The attack on Fort Sumter in April 1861 prompted 
j President Lincoln to act with dispatch. Congress was not in session 

at the time, and Lincoln seemed to prefer this situation, as it left j 
him unhampered and unharassed by Congressional opposition.^ To !

j meet the emergency the President issued a call for the various state j
1 !| ” i
! 3$>Pred Scott v. Sanford, 1? How. 393 U857).

Carl B. Swisher, Roger B. Taney (New lork, 1935), pp. 58U-87.

^Edward S. Corwin, The President Office and Powers (New York.
New York University Press, 19U0), p. 156.
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militias, as authorised by the Constitution. He took the further

step of calling for volunteers to serve in the Union Army, an act of
li2questionable constitutional validity. On April 19, 1861. the 

President proclaimed a blockade of Alabama, Florida, Georgia, Missis-
| n

sippi, South Carolina, and Texas. On April 27- a second proclama-
Ifhtion extended the blockade to Virginia and North Carolina. During 

this period the President authorised the suspension of the privilege 

of the writ of habeas corpus. Congress, convening in July l86l 

found that it was presented with a fait accompli. Failure to endorse 

.Lincoln's actions would be taken as lack of support for the war. On 

July 10 the Congress approved the Presidential blockade, and on 

August 6 executive action taken pursuant to the hloekade was sanc­

tioned by Congress.^ At its summer session Congress gave its ap­

proval, retroactively, to most of Lincoln's actions.^6

One of the most vexatious problems arising out of the Civil War 

concerned the President's unilateral action in suspending the habeas 

corpus privilege. The Constitution permits such a step "when in

kj>
Carl B. Swisher, American Constitutional Development (2nd ed., 

j Boston, Houghton Mifflin, 195b), p. %7£>.

Charles G. Haines, Foster H* Sherwood, The Role of the Supreme 
Court in American Government and Politics l83i?-l86]j (Berkeley,

: University of California Press, 1957), p. k&H
^Ibid., p. U68.

^Ittd., p. h69,

^Swisher, American Constitutional Development, p. 28lj.
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oases of rebellion or invasion the public safety may require it."^

But it fails to state whether such power belongs to the President 

or to the Congress. When the national legislature met in July l86l. 
the President requested approval. Congressional response was inde­

cisive, and nothing was done. Such silence may be significant or it 

may merely indicate an inability of the majority of Congress to 

articulate adequately its will.^ It was not until March 1863, that 
Congress finally approved the suspension ''during the present re­

bellion."^

Judicial opinion on the subject is limited to Chief Justice 

Taney's celebrated decision in Ex parte Merryman.̂ 0 John Merryman, 

a Confederate synqpathizer in Maryland, had been taken into military 

custody because of activities inimical to the government. Maryland 

was one of those areas where the privilege of the writ no longer 

existed. Taney, on circuit, travelled to Baltimore, heard the case, 

and issued the writ to be delivered to General George Cadwallader, 

the military official detaining Merryman. Cadwallader refused to

^Article I, Section 9, Clause 2.

^James G. Randall, Constitutional Problems Under Lincoln (Rev. ed.J 
Urbana, University of Illinois fress, 195>1), p. 128.J

^Ibid., p. 130. |
1

Federal Cases No. 91*87• Chief Justice Taney stated in part, "I 
can see no ground whatever for supposing that the President, in any 

: emergency, or in any state of things, can authorize the suspension 
; of the privileges of the writ of habeas corpus, or the arrest of a 
; citizen, except in aid of the judicial power." j
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honor the writ, and cited the President's order of suspension. Unable 

to obtain compliance with his order, the Chief Justice nonetheless 

wrote an opinion rejecting the authority of the President to suspend 

the privilege of the writ. According to Taney, only Congress might 

authorize the suspension. Lincoln's reply came in a message trans­

mitted to Congress in which he justified his action. Attorney General

Bates presented the legal argument that the President had acted
5lconstitutionally in authorizing the suspension* There the matter

ended, and the Supreme Court was never afforded the opportunity to 
52rule on the issue.

The first major controversy concerning national security to 

merit the Supreme Court's attention came in 1863.-^ The Court was 

asked to rule on the validity of the Presidential blockade of 

Southern ports. While instituting the blockade, the government con­

tended that such a step did not accord to the rebellious states the 

status of belligerents. Ordinarily a state of war is a prerequisite 

to blockade, but no war had been declared. To accept the status of 

belligerents would doubtless presage foreign recognition, a step 

which the Union government wished to avoid at all costs. And yet,

51David Silver, Lincoln1 s Supreme Court (Urbana, University of 
Illinois Press, 1956), p. &.

R̂andall, p. 136. Professor Randall asserts that Taney was 
probably constitutionally correct in his position that the authority 
to suspend the privilege of the writ of habeas corpus rests with 
Congress.

53Prize Cases, 2 Black 635 (1862).

Reproduced with permission of the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

21

without a declaration of war, could there be a legal blockade? When 

Congress met in July, it had affirmed the President’s action. By 

the narrow margin of S>-b the Supreme Court approved the blockade as 

a legitimate exercise of the President’s power to suppress insur­

rection* Justices Samuel Nelson, John Catron, Nathan Clifford, and 

Chief Justice Taney agreed with their brethren on the legality of the 

blockade, but they did so only because of Congressional authorization 

which had taken place on July 13, 1861. In other words, no war had 

existed within the meaning of the law of nations prior to this time, 

and, if the law of nations served as the standard, the President’s 

actions were illegal. This liberal interpretation of presidential 

power seemed to augur of judicial acquiescence in powerful executive 

leadership.

The problem of raising an army had only been temporarily solved 

by the President's call for volunteers. On March 3, 1863. Congress 
enacted the first conscription law in American history. The consti­

tutionality of the law was argued, but never before the Supreme Court.

Privately, Chief Justice Taney expressed doubts as to its validity
Bitand wrote an unpublished opinion giving his views.

The suspension of certain individual rights in wartime is usually

accompanied by ©ffortB to embroil the courts in clashes with military

officials. The Civil War was unique in that the battlefield was

within the shadow of Washington. Constantly changing military demands 
—
Randall, p. 27b.
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placed heavy stress on civil-military relations. The use of military 

tribunals to try civilians evoked criticism, but there was no judicial 

interference until the war ended. In many areas martial law and civil 

law coexisted. Professor James G. Eandall has noted:

Perhaps the typical use of military commissions at 
the time of the Civil War was for the punishment of 
offenses coming broadly under the military code when 
committed by civilians in regions hostile to the 
United States.55

Clement Vallandigham, a demo ora tic congressman from Ohio, helped gain 

notoriety for himself and for the whole question of military-civil 

jurisdiction in the early days of the war. The congressman was par­

ticularly vocal in his opposition to the Lincoln administration. 

Vallandigham, on one occasion, declared that "the present war was a 

wicked, cruel and unnecessary war, one not waged for the preservation

of the Union, but far the purpose of crushing our liberty and to
56erect a despotism*tt These comments and other equally inflammatory

resulted in Vallandigham1 s arrest by military officials. Subsequently 

he was tried and convicted before a military commission, and the 

sentence prescribed incarceration for the duration of the war. Val­

landigham contended that he had been illegally detained and illegally 

tried. Moreover, the commission had lacked jurindiction.57 The civil

^Ibld., p. 175
56Silver, p. ll*7.
57Ex parte Vallandigham. 1 Wall. 21*3 (1861*).
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courts refused to intervene, and the Supreme Court disposed of the 

request for a writ of habeas corpus by pleading lack of jurisdiction. 

Lincoln later allowed Vallandigham to be freed, and he was exiled to 

the Confederacy. Eventually he spent a period of time in Canada 

before he was allowed to return to Ohio. His later criticisms of the 

war were for the most part ignored.-'

By far the most significant case involving the extent of juris­

diction possessed by military tribunals reached the Court after the
59termination of hostilities. The much heralded Milligan decision is 

noteworthy for two reasons. First, it represents the attempt by the 

Court to establish a clear demarcation between military and civil 

authority in time of war. Secondly, it marks a resurgence of judicial 

activism in the area of national security after a period of quiescence 

during the war. The facts of the case are theses Lambdin P. Milli­

gan, a civilian resident of Indiana, was arrested and tried before a 

military tribunal on charges of conspiracy against the United States. 

Conviction was obtained and the verdict was a sentence of death. 

Basically, Milligan contended that, as a civilian, trial by military 

commission was unauthorized and violative of his constitutional rights. 

He further asserted that, since the civil courts were open and oper­

ating in Indiana at the time of his arrest, they constituted the 

appropriate agency for hearing his case. His petition for a writ of

58Haines and Sherwood, p. 1*87.

*9Ex parte Milligan, k Wall. 2 (1866).
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habeas corpus was argued before the Supreme Court upon certification J
i

from the Gircuit Court. Justice David Davis phrased the centeal 

issue in this way: j
j  ,

| I
! The controlling question in the case is this. Upon j
! the facts stated in Milligan's petition and the ex­

hibits filed, had the military commission mentioned >I *  ^ Sp. |
I in it jurisdiction legally to try and sentence him.01̂
I ;

I '
I Jurisdiction would depend on the presence of martial law in Indiana, 

and its validity, and also on whether Congress had authorized, or 'I
could authorize, trials of this type before military commissions. The;

i f| Court submitted that civil courts were operating unimpaired at the

; time of Milligan's arrest, and they rejected the contention that

I  martial law provided justification. Davis asserted: j

I !1 I
Martial law cannot arise from a threatened invasion.

! The necessity must be actual and present; the invasion
j real, such as effectually closes the courts and de- j

| poses the civil administration.̂ !. ,
i ' j

| Then followed the most pronounced statement of judicial absolutism 

to issue from the Court during this period. "Martial rule can never

exist where the Courts are open, and in the proper and unobstructed I
i

j  exercise of their jurisdiction." Milligan had, therefore, been j  

j illegally tried. On this point the Court was unanimous. Four I

60Ibid., p. 118.
! 6lIbid., p. 127.

62Ibid.
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justices, however, were reluctant to subscribe to the far-reaching 

statements of the majority* While conceding the lack of congressional 

authorisation for this particular trial, they did not believe that 

Congress was foreclosed from taking such a step "in what states or 

districts such great and imminent public danger exists as justifies 

the authorisation of military tribunals •'* To the minority the fact 

that the courts were open and operating did not remove this power 

from Congress. The remarkable aspect of the majority opinion was its 

willingness to assert such a broad doctrine when the case could have 

been decided on the very narrow grounds selected by the minority.

One can surmise the reasons* a zealous desire to establish firmly 

individual liberty in time of war, and perhaps the calmer atmosphere 

prevailing now that the threat to the nation's security had beeni

removed. Those who hold to the latter opinion sometimes cite the 

similarities in the Vallandigham and Milligan cases, and suggest that 

the time element is the main distinction. The former was decided 

during the war, the latter afterwards.̂

Except for the Milligan decision, there is little evidence to 

support the thesis of an active judiciary during the Civil War, at 

least insofar as the Supreme Court was called upon to review questions 

relating to national security. Perhaps it is even fallacious to sug­

gest that the Court truly established a defined role vis-a-vis the

63Ibld.. p. lijO.

^Handall, p. 176.
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political branches of the government* let the absenoe of judicial 

review is liicely to enhance the development of a strong and viable 

conception of the powers of the national government in times of 

stress*

At the end of the Civil War sectional disputes were mostly- 

forgotten, and the Court turned its attention to the application of a 

peacetime constitution to on expanding federal government and economy* 

The war powers were largely unnoticed in the glare of other judLcial 

controversies. The Spanish-American conflict of the closing years 

of the century was so brief that its impact was hardly felt. It 

produced no further amplification of the powers of the government 

with respect to national security*

World War I. The First World War presented the Supreme Court 

with a new conception of war and manifold problems of national security. 

For the first time in American history the nation was involved in a 

major global conflict requiring the full utilization of its human and 

economic resources. The inpact of war was not isolated to the battle­

field, but extended to almost all segments of American life. Two 

distinct dimensions were added to the powers claimed by the federal 

government —  economic mobilization and governmental regulation, 

combined with legislative curtailment of individual liberty. The 

problems may have been different from those confronting the Lincoln 

administration, but in most respects the justifications were similar, 

necessity, successful prosecution of the war, and a flexible inter­

pretation of the Constitution* And circumstances inevitably dictated
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judicial pronouncement on the validity of governmental measures.

At least one issue from the Civil War period remained unresolved]

it concerned the constitutionality of conscription. On May 18, 1917
the Congress passed the Selective Service Act.^ All men between the

ages of twenty-one and thirty were to be registered and classified

for military service. Despite the constitutional objections raised,

a unanimous Court, speaking through Chief Justice Edward D. White,
66upheld the Act. Article I, Section 8 gave Congress the power to

raise an Army, and the Court would not deny that branch the means for
67implementation of that power. Thus Congress was free to use appro­

priate means for raising an army and to make rules and regulations 

for the control and welfare of the armed services, even to the extent 

of suppressing houses of prostitution in the vicinity of army 

camps.^ It also comprehended conscription for foreign service.^

At least three pieces of legislation indicated the scope of 

governmental control of the wartime econony. The Lever Act of August

65
1*0 Stat. 76 (1917).

66Selective Draft Law Cases, 21*5 U.S. 366 (1917).
67Three main arguments were used by those who attacked the consti­

tutionality of the draft laws. (1) The law interfered materially 
with the State’s control over its militia. (2) The legislation 
infringed freedom of religion. (3) 'Hie Act violated the Thirteenth 
Amendment’s bar against involuntary servitude. All three contentions 
were dismissed by the Supreme Court.

68McKinley v. United States, 21*9 U.S. 397 (1919).

69Cox v. Wood, 21*7 U.S. 3 (1918).
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10, 1917 gave the President authority to take steps to preserve
70food and coal supplies for the war effort. Among other things the 

chief executive was empowered to regulate distribution and to fix 

prices. The Act forbade the use of foodstuffs in the manufacture of 

distilled .liquor. On October 6, 1917 the Trading-with-the-Enemy Act 
vested authority in the President to establish embargoes on imports,

set up a system of censorship on information passing to foreign
71countries, and created the Office of Alien Property Custodian.

Finally, the President was granted discretionary powers to take

possession of any transportation system deemed essential to the 
72national security.

On December 26, 1917 President Woodrow Wilson, by executive 

proclamation, took control of the railroads, telephones, and tele­

graph lines, and water systems of transportation.^ Operation of the 

railroads was placed in the hands of a director general, and suitable 

compensation to the railroads was to be provided. Similarly, control 

over telephone and telegraph lines was vested in the Postmaster 

General. Both officials could determine rates. The constitutionality 

of these various acts was accepted ty the Supreme Court with only 

slight elaboration. It was contended that the 6X61*0186 of the war

7°1*0 Stat. 276 (1917).
7ifcO Stat. ltLL (1917).

7239 Stat. bk$ (1916).

7\o stat. 1733 (1917).

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

29

powers justified government operation of the railroads. Such control

extended to the regulation of intrastate as well as interstate rates,

state objections to the contrary notwithstanding.7̂ * Chief Justice

White found arguments of federalism of small value in affirming the

powers of the federal government in this field. "The complete and

undivided character of the war power of the United States is not 
75disputable,” the jurist remarked. The same was true of the regula-

76tion of intrastate telephone rates.

The Court, on other occasions, sustained the validity of measures 

infringing property rights. Prohibition on the production of intoxi­

cating liquors was upheld in Hamilton v. Kentucky Distilleries.77 
During the same term the Court refused to contest the power of Con­

gress to extend this prohibition to the manufacture and sale of non-
•y Q

intoxicants. In Block v. Hirsh, Justice Oliver Wendell Holmes,

speaking for the Court, swept aside constitutional objections to a 

system of rent control established by federal law. In none of the

Northern Pacific Railroad v. North Dakota, 2$0 U.S. 135 (1919) 

7*Ibid., p. 11*9-
76Dakota Central Telephone Company v. State of North Dakota, 23>0 

U.S. 161* (191̂ )l Kansas v. Burleson, 250 U.S. lBE (1919); Burleson v. 
Demcy, 250 U.S. 191 (19l9)j MacLeod v. New England Telephone and 
Telegraph Company, 250 U.S. l95 (1919).

7725l U.S. 11*6 (1919).
78
Jacob Ruppert v. Caffey, 25l U.S. 261* (1919).

79256 U.S. 135 (1921).
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cases already cited did the Court impair, or attempt to impair, the

I operations of the President and Congress. Many opinions were brief,}
; and constitutional issues were disposed of with dispatch. Economic 

interests, ordinarily the recipient of special judicial protection, 

were forced to surrender their privileged position in response to 

paramount national interests. That a predominantly conservative 

Court could sanction these unusual invasions of property rights is 

convincing evidence of the elasticity of the war powers.

In the years following World War I a series of cases came to the
80Court involving the Espionage Act* This measure had been passed by 

Congress in 1917 to curb the use of non-conformist free speech which 

interfered with the prosecution of the war, or materially harmed the 

morale of the nation's fighting forces. In scope this law placed 

stringent limitations on freedom of expression and touched upon one 

of the basic guarantees of human liberty found in the American Con­

stitution. Three types of speech were proscribed under the terms of 

; the Espionage Act —  statements false in nature that interfered with 

military or naval operations; efforts to encourage insubordination,

; disloyalty, or refusal of mili tary service; and any attempt to inter- | 

fere in programs of enlistment or recruitment. The Sedition Act, 

passed in 1918, went even further by making it unlawful to utter j  

"disloyal, profane, scurrilous, or abusive language" about the Ameri- j 
can Constitution, flag, military forces, or in any way to urge the

8V >  Stat. 217,(1917).
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curtailment of production***1 The legislation was not unlike the 

earlier Alien and Sedition Acts of the Adams' administration. Govern-; 

mental officials were thus clothed with power to restrict statements 

considered detrimental to national security.

Judicial affirmation of the validity of the Espionage Act came 

a few months after the war ended Justice Holmes spoke for a 

unanimous Court and sustained the conviction of Schenck and others 

for printing pamphlets purposefully intended to incite insubordina­

tion in the military forces and obstruct recruitment and enlistment.

In assessing the extent of control over speech that the government 

may legitimately exercise under its powers to protect the nation,

Holme8 fashioned the "clear and present danger test."

The question in every case is whether the words used 
are used in such circumstances and are of such a nature 
as to create a dear and present danger that they will 
bring about the substantive evils that Congress has a 
right to prevent. It is a question of proximity and 
degree. When a nation is at war, many things that might 
be said in time of peace are such a hindrance to its 
effort that their utterance will not be endured so long 
as men fight, and that no Court could regard them as 
protected by any constitutional right. 3

; Apparently the Court was willing to admit congressional power to 

j regulate speech while arrogating to itself the right to determine

! 81
UG Stat. 533 (1918).

82Schenck v* United States, 2h9 U.S. U7 (1918).
83Ibid*, p. 52.
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when individual violations reached or stepped over the line of 

"clear and present dangerHolmes had coined a phrase, but he had 

not provided a formula for the determination of what constituted 

"dear and present danger." A week later in Debs v. United States,^ 

speech was again held to be in violation of the Espionage Act. Sub­

sequent decisions of the Supreme Court invariably held for the govern­

ment and against the individual. The "clear and present danger" test !

was largely ignored over the dissents of Holmes and Louis Brandeis in
85favor of a less rigid formula in behalf of the government.

While the Supreme Court expanded its modus operand! during World 

War I, it was largely in the cases it accepted for review. The 

increase in the centralization of power in the hands of the ^resident 

and Congress went unchecked. During the war itself the judiciary had 

no opportunity for acting on the unprecedented growth of governmental 

power. In those cases decided after the war, an acquiescent Court 

gave carte blanche to many of the programs instituted during the 

conflict. Professor Clinton Rossiter has described the post-war 

decisions:

In a number of other decisions after the war a lati- !
tudinarian conception of the Constitution-at-war was 
manifested, and in no case did the Court intimate

i- - - - - - - - - - -      j

8W  U.S. 211 (1918).
85 1Abrams v. IMted States, 250 U.S. 616 (1919)j Schaefer v. United i

States, 251 U.S. H66 (1919)7 Pierce v. United States, 252 U.S. 239 !
(1919). I
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that the tremendous wartime delegations of power
had been unconstitutional.^

Summary. On the eve of the outbreak of World War II the weight 

of judicial precedent furnished the political branches of government 

virtually unlimited powers to cope with threats to the national 

security. Judicial interpretation refused to disallow the rule of 

law or to waive the Constitution as an instrument for war as well as 

for peace. But it was manifestly evident that self-preservation 

called into being the preponderance of the nation's resources, and 

permitted unusual and unprecedented governmental authority. These 

resources were to be adapted with the greatest amount of flexibility, 

and the discretionary powers of the federal government were not 

insubstantial.

It was not strange, therefore, that the Supreme Court failed to 

construct a systematic conception of national security. The Court 

doubtless saw its role as the conservator of the Constitution. But 

it was a Constitution broadly conceived, and, therefore, purposely to 

be broadly construed, especially in cases involving national security. 

In retrospect, the character of decisions issuing from the Court were 

not infrequently colored by the gravity of the situation confronting 

the nation. Its task was made no easier by its lack of intimate par­

ticipation in policy making, and the ubiquitous restraints incorpo­

rated in the Constitution of a democratic society.

Clinton Rossiter, Constitutional Dictatorship (Princeton, 
Princeton University Press, 191$), p. 23>iu
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CHAPTER II

PROPERTY RIGHTS

Perhaps the most significant change in warfare in the last fifty 

years has been the total involvement of the nation in all aspects of 

the struggle for national security. Total war in the twentieth 

century demands the utilisation of the full resources of the nation, 

human and economic, in the name of national security. Rapid ad­

vances in technology and scientific achievement have unleased new 

weapons of mass destruction. Mobilizing the domestic econony for 

total war has resulted in new stresses and strains on private proper­

ly. Since 19U0 the federal government has inaugurated extensive pro­

grams of economic mobilization. These comprehensive and detailed 

regulations have inevitably impinged on private interests and em­

broiled the Supreme Court in the task of reconciling property rights

with national security.
* *■The institution of private property has historically been the 

recipient of special judicial protection. During the first three 

decades of the twentieth century, government efforts at regulating 

property in the public interest were repeatedly frustrated by the 

judiciary. A conservative Court used such devices as "businesses

3U
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affected with a public interest"-*’ and "liberty of contract"^ to 

emasculate key economic legislation,, By 1937, however, internal and 

external pressures on the Court had culminated in a more flexible 

judicial philosophy and marked the end of judicial interference in 

governmental economic policy.

Thus, in many respects the judicial battles of the 1930's had

resolved constitutional questions concerning property rights. New

assaults on economic interests after 19U0 were made in a climate of

judicial flexibility and combined with the overriding emergency of

World War II, it could hardly be expected that the Supreme Court

would offer serious or sustained objections to governmental policy.

Congress and the President moved with harmony and dispatch to enact

and implement programs for civilian mobilization. Yet, even in war,

litigation commences with the promulgation of programs curtailing

property rights. The constitutional protection of property is not

absolute, and emergencies, of whatever character, permit of limita-
3tions in the public interest.

"̂ Charles Wolff Packing Company v. Court of Industrial Relations, 
262 U.S. #2~Tl923b Tyson v. Banton,~gTTu.S. hid New State
Ice Company v. Llebmann, £85 U.S. £62 (1932). This doctrine was dis­
carded by the Court in Nebbia v. New York, 291 U.S. 502 (1938).

2
Lochner v. New York, 198 U.S. 85 (l908)j Adkins v. Children's 

Hospital, 261 U.S. 58? (1922). Compare West Coast Hotel Company v. 
Parish, 300 U.S. 379 (1937), which overruled the Adkins decision, and 
eliminated "liberty of contract."

%!fth Amendment, Fourteenth Amendment: "No person shall be de­
prived of life, liberty or property without due process of law."
Also the Fifth Amendment, "Nor shall private property be taken for 
public use, without just compensation."
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National security implies more than military mobilization. As 

Justice Wiley Rutledge remarked:

We cannot now, as always heretofore, meet war with 
only military mobilization. Civilian as well as 

j soldier is mobilized, and must be. Farm, factory,
| shop, ship and all of significant civilian life has
j become as essential to fighting as Army and Navy.
| The old unaffected or little affected areas and regions
! of civilian activity have gone.** j

i

j As broad as governmental power is when dealing with the economy, it
j is not unlimited. Programs were devised so as to retain as much
! ;; i
| individual freedom as was consistent with wartime needs. Numerous 

| cases came to the Supreme Court, some embodying major constitutional 

: questions, others presenting minor procedural matters. It should be
i

i noted at the outset that large segments of the government's programs 

| passed without Court review. Judicial pronouncements were confined 

j to a few significant issues, and to much else that must be regarded 

! as trivial insofar as it related to a basic interpretation of 

I national security. Discussion will be restricted to the role the 

i  Court played, thereby omitting from consideration the programs and
I iI ;
j policies that did not elicit controversies reaching the Supreme Court, i! j
i Price Control. War tends to accelerate prices, and, unless 

! checked, their indiscriminate rise can result in inflation. During j' I! iWorld War I no statutory authority had existed to permit the |

i Ntfiley B. Rutledge, MA Symposium on Constitutional Rights in War
1 Time," Iowa Law Review, 29 (19140, 360.
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establishment of price controls, although voluntary agreements were 

concluded, and the threat of indirect sanctions eventuated in 

moderately successful price control. In 191P- President Franklin D. 

Roosevelt, in a message to Congress, stressed the harmful effects of 

inflation in wartime. He requested the passage of legislation 

enabling the government to control prices, fix rents, and allocate 

scarce materials.^ On January 30, l?hZ Congress enacted the
7

Emergency Price Control Act. The price administrator was authorized

to fix maximum prices “as in his judgment will be generally fair and
8equitable and will effectuate the purposes of the Act.11 A si mi igr 

authority was given to establish rent regulations.^ Legal sanctions 

were incorporated in the Act in the event that violations of price 

and rent regulations occurred. Realizing that a program that would 

make such extensive inroads into property rights would produce fre­

quent complaints, Congress formulated a system of administrative 

review. Once a price regulation was announced, interested parties 

were permitted to file protests with the Office of Price Administra­

tion. It was incumbent on the administrator to weigh the complaint,
-

"“American Economic Mobilization,n Harvard Law Review, 55 (19iil— l£), U82.
Ĥ. R. Rep. No. 11̂ 09, 77th Congress 1st Session (I9ltl).
756 Stat. 23 (19li2). 
8Section 2(a).9
Section 2(b). “The administrator may by regulation or order es­

tablish such maximum rent or maximum rents for such accommodations as 
in his judgment will be generally fair and equitable."
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including the evidence that was introduced seeking to overturn the 

regulation. If the pries administrator acted adversely, the claimant 

could seek further review. The Emergency Court of Appeals was vested 

with exclusive jurisdiction to hear complaints rejected by the price 

administrator. After the Emergency Court of Appeals only the Supreme 

Court remained. Federal district courts were permitted to intervene 

in the process only to the extent of enforcing compliance with price 

regulations. Congress expressly withdrew the Court's jurisdiction to 

enjoin enforcement of price regulations.

111 hockerty v. Phillips^0 the Court gave its approval to this

provision. Chief Justice Harlan F, Stone observed that "there is

nothing in the Constitution whioh requires Congress to confer equity

jurisdiction on any particular federal c o u r t . T h e  law did not,

however, preclude the Supreme Court from determining "whether any

regulation, order, or price schedule promulgated under the Act is not
12in accordance with law, or is arbitrary or capricious." The con­

stitutionality of price eontrol was established in Yakus v. United 

States. The petitioners had been convicted of selling beef above 

the maximum prices prescribed. During their trial in the district 

court they sought to introduce evidence pertaining to the validity of

1031? U.S. 182 (191*2).

U Ibld., p. 187.
12Ibid., p. 189.
13321 U.S. i*U* (191*3).
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the regulation, but such evidence was excluded. Before the Supreme !
|

Court the petitioners assailed the price control program on several 
grounds. First, it involved an unconstitutional delegation of legis­
lative power. Secondly, petitioners questioned whether Section 20U(d)j

!
of the Act was meant to prevent the introduction of evidence relevant i 

to determining the validity of price regulations in criminal prose- I
! •
! cutions for their violation. If s uch were true the petitioners j
j argued that this interpretation constituted a violation of the Sixth

Amendment and worked "an unconstitutional legislative interference !
with the judicial p o w e r . F i n a l l y ,  petitioners asserted that the

i mode of administrative and judicial review failed to meet the demands |
I of due process of law.

| All of these contentions were rejected. Significantly, the i
i ij power of Congress to set commodity prices as an incident of the war j

powers was accepted by all the justices. Only with respect to the I
! !

procedures in the 19U2 Act was there ‘disagreement. The Court w as of |

the opinion that sufficient standards had been devised by Congress
to avoid an unconstitutional delegation of legislative power: j

|
Only if we could say that there is an absence of i

j standards for the guidance of the administrator’s action,
j  so that it w ould be impossible in a proper proceeding to
j  ascertain whether the will of Congress has been obeyed,
| would w e  be justified in overriding its choice of means c

for effecting its declared purpose of preventing i n f l a t i o n . ^

i ^ I b i d ., p. U18.
j  ^ I b i d . ,  p. 1|26.
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The Court viewed the exclusion of evidence relating to the validity j
|

of price regulations as a proper construction of the Act a n d  within j

ithe constitutional power of Congress to control the jurisdiction of
j

inferior courts. The administrative review satisfied the standards j
j

| of due process so long as fair hearings were conducted. The pro- j

! hibition of injunctive relief did not constitute an impairment of j

| due process:i ;
| ^  ! Where an injunction is asked which will adversely j
! affect a public interest for whose impairment, even
I temporarily, an injunction bond cannot compensate, the

Court may in the public interest withhold relief until ’
a final determination of the rights of the parties, 
though the postponement m a y  be burdensome to the 
•plaintiff.16

j  Justice Owen Roberts dissented, as did Justice RutLedge, joined by J

> Justice Frank Murphy. The latter two denounced the doctrine that j
!  i

! courts must enforce regulations without the corresponding authority !
| to inquire into their validity. They maintained: j

If in one case Congress thus can withdraw the 
! validity of the regulations on which the charge is
i based, it can do so for other cases unless limitations
j are pointed out clearly and specifically.1?
i

! Thus, Congress's program to prevent wartime inflation passed thei 1
! Supreme Court unscathed. The regulation of prices as a constitutional j 
I power was accepted by a unanimous Court; in fact, it received only

16Ibid., p. 1*1*0. 

l7Ibid.. p. U83.
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scant attention. The points raised by the dissenting justices con­

cerning procedural defects in the law did not unduly concern the 

majority. Measured by standards of inconvenience, the whole Act 

placed burdens on individuals and necessitated certain obvious 

economic sacrifices. Procedural standards may have been more in­

flexible than is usually the case, but the majority accepted the 

unusual conditions that warranted this action.

The disposition of constitutional issues concerning price con­

trol settled the power of the national government to take appropriate 

action to prevent an inflationary rise in prices. The application of 

the statute in response to individual circumstances accounted for 

additional litigation before the Court. The demands of a federal 

system confronted the judiciary with two levels of price control and 

their relationship. The states on occasion instituted price ceilings 

as a concomitant of the states' police powers. When price ceilings 

affected sales to the national government, the matter of burden on 

the latter became a question of importance. In 191*3 the Court upheld 

a Pennsylvania regulation of prices for the sale of milk- to the

United States government within the territorial limits of Pennsyl- 
, i8vania. The same day the Court invalidated a similar California

regulation applied to sales to a military installation under the
19jurisdiction of the United States. The distinguishing point in the

Dairies v. Milk Control Commission of Pennsylvania. 
318 U.S. 261 (191*27: ---------------- ------

318 U.S. Tl5K2)7
^ Pacific Coast Daily v. Department of Agriculture of California,
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two cases rested on the presence in one and absence in the other of 

the exclusive jurisdiction of the United States; yet in both cases 

the Court recognized the authority of Congress to modify this pro­

cedure to fit whatever pattern it deemed advisable. Thus, there was 

no incompatibility between state and federal regulations so long as 

the former avoided extension of these controls to areas under the 

exclusive jurisdiction of the United States. State immunity from 

federal price controls was not permissible according to the Court's 

reading of the Emergency Price Control Act, This act referred to the 

regulation of the price of commodities sold by "any person." With 

only Justice William Douglas dissenting, the Court construed this 

phrase to apply to sales by a state^ or county,^the provisions of 

the state constitution in the former to the contrary notwithstanding. 

The Court merely pointed to its Yakus decision in rejecting claims 

of unconstitutionality.

Even at the federal level disputes arose concerning price regu­

lations. Specifically, the Price Control Act of I9h2 had exempted 

common carriers and public utilities from regulation by the price 

administrator. The judiciary asserted that it was Congress's intent 

to exclude rate regulations by the wartime agency, since existing 

machinery was already present for such regulation. Consequently, 

when the price administrator sought to regulate the prices of a

20Case v. Bowles, 327 U.S. 92 (l9li5).
^HuLbert v. Twin Falls County, 327 U.S. 103 U9ii5)*
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warehouse declared by state law to be a public utility, the Court

accepted the state’s determination, and denied the authority of the
22price administrator to intervene. A new dimension was added to the

question of rate regulation by the passage of the Inflation Control 
23Act of 191:2. J Under its terms no rate increases could be made with­

out thirty days prior notice to the President in order to permit 

governmental intervention in the case. Subsequently, the price 

administrator challenged rate increases for a gas light company 

before the Public Utilities Commission. The latter held a new hear­

ing, but rejected the administrator's arguments against the advis­

ability of the rate increases. The Supreme Court found that a fair 

healing had been conducted, and because the regulation of rates was

not within the province of the Office of Price Administration, the
o\,rates were allowed to stand. Two months later the Court sustained

25another increase in rates granted to common carriers. Again the 

majority rejected the contention that there was an absence of a fair 

hearing. Concerning the assertion by the government that the Inter­

state Commerce Commission had failed to take proper notice of the 

views of the price administrator regarding possible inflationary 

effects of higher rates, Justice Robert Jackson observed:

22Davies Warehouse Company v. Bowles, 321 U.S. 114: (191:3).

2356 State 765 (19l;2).
2Vinson v. Washington Qas Light Company, 321 U.S. 1*89 (19U3). 

2*I.C.C. v. Jersey City, 322 U.S. 503 (191:3).
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The decision of such a matter by the Commission is j
clearly not reviewable by a court because it thinks 
differently of the weight that should be accorded to ,
some factors in relation to others.26 j

| |
The Supreme Court also had to review specific regulations aris­

ing out of various situations calling for Court interpretation. The
j

practices were numerous and involved a diversity of problems. For |

example, a common practice of price fixing was to base a price regu- j
i

| lation on a specific period. Subsequent ceiling prices would cor- j 

j respond with the highest price charged during the base period. The j
f
; Court ruled that the highest price charged meant the price of com­

modities delivered —  not a price contracted for goods not deliv- 
27i ered. Frequently, to avoid price control, retailers would resort 

to what is known as combination sales. This practice involves !
I ;
| attaching two or more products and requiring the purchaser to accept 
[ ;
1 both items in order to gain either. The Price Control Act forbade

j such procedures where the secondary products were worthless. When the•;
I ' ;
i secondary products had value, the Court reversed a conviction based on I

p f l  ithe use of combination sales. One criterion for fixing prices was toi 

rely on standardization when determined necessary.^  This particular j
i  p A  !

Ibid., p. 522. |
27j 'Bowles v. Seminole Rock and Sand Company, 325 U.S. 56l (1915).
28Kraus Brothers v. United States, 327 U.S. 6ili (1915).

j 29j Thomas Paper Stock Company v. Porter, 328 U.S. 50 (1915).
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litigation involved a suit for treble damages for the sale of waste 

paper during the period July 16, 191*3* to September 11, 191*3. On 

that date standardisation had been declared the only feasible method 

of price regulation. The Court, in dealing with another case con­

cerning waste paper, found that the evidence was sufficient to sus­

tain a lower court conviction growing out of a charge of upgrading 

waste paper to secure added financial galn.-^

The time element evoked disputes relating to price regulation. 

The Court held that the revocation of a maximum price ceiling did not 

preclude an indictment for violation of the regulation while it was 

in force.^ In a similar action the Court ruled that the right of

protest was not restricted to price schedules that were currently in 
32effect. This decision came subsequent to a 1911 amendment to the

Price Control Act that abrogated the time limit on protests against 
33price regulations. Simultaneously, the Court denied that permis­

sion to file a complaint in the Emergency Court of Appeals after an 

earlier denial rendered the case moot.3̂

The Price Control Act permitted the price administrator to seek
3$an injunction against persons guilty of violating price regulations.

•̂United States v. Bruno, 329 U.S. 207 (191*6).
^United States v. Hark, 320 U.S. 531 (191*3).
32Ptah Junk Company v. Porter, 328 U.S. 39 (191*5).
^Stabilisation Act of ±9hk, 58 Stat. 632, Sec. 106 (191*1*). 
^Collins v. Porter, 328 U.S. 1|6 (191*5).

3*Sec. 205 (a).
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A Washington department store unwittingly charged prices in excess 

of maximum price schedules. On discovering its error, the store 

rectified the situation, but, because of the complexities of the 

price regulations and the siae of the store, several violations 

occurred. In reversing the Court of Appeals1 affirmation of the 

price administrator's complaint, the Court contended that the exer­

cise of the equity power was not mandatory, and the Courts could use
36some discretion.

Various miscellaneous issues have required judicial clarifica­

tion. The Court has upheld the authority of the price administrator 

to delegate authority to district directors to issue subpoenas,^ 

and has sustained the right of the President to substitute the United 

States as the plaintiff in actions relating to the violations of 

price controls. No immunity results from prosecutions based on 

information obtained from records kept in compliance with the Act of 

192*2,-̂  but the high tribunal has allowed the claim of immunity from

prosecution based on testimony given before the Office of Price 
2*0Administration.

36Hecht Company v. Bowles, 321 U.S. 321 (191*3).

^ Fleming v. Mohawk Company, 331 U.S. Ill (192*5)*
og
United States v. Allied Oil Corporation, 3Ul U.S. 1(1950).

^Shapiro v. United States, 335 U.S. 1 (191*7)5 United States v. 
Hofftaan, 335 U.S. 77 (l9l*7).

**°smith v. United States, 337 U.S. 137 (192*8).
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Rationing. An essential feature of the government’s program 

of economic mobilization included the allocation of scarce materials, 

more commonly known as rationing. The Second War Rowers Act con­

tained provision for allocation with authority vested in the Presi­

dent.^ Subsequently, the chief executive delegated these duties to 

the Office of Price Administration. General policy was dictated by 

this agency, while execution was carried out at the local levels

through rationing boards appointed by the governors of the respective 
L , U2states. The power of allocation carried with it the authority of

suspension. This procedure stipulated that individuals guilty of the

infractions of rationing regulations might be prohibited from any

future right to use, sell or dispose of rationed products. The power

of suspension was challenged before the Court, but eight justices

asserted that the authority to issue suspension orderst was granted in

the Second War Powers Act.^ Even though the constitutionality of
*

this alldcation program was left undetermined, nothing can be inferred 

from the opinion to cast doubt on its validity.

Rent Control. At the same time that it instituted a program of 

price control, Congress also provided for the regulation of rents.

In substance the procedures for controlling rents resembled those 

provided for price control. The scarcity of housing, together with

^56 Stat. 178 (19U2). 
h2Reuben Oppenheim, "The War Price and Rationing Boards An Experi­

ment in Decentralization," Columbia Law Review, I4.3 (19U3), 15>1»
Steuart and Brothers, Inc. v. Bowles, 322 U.S. 398 (I9h3).
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the inflationary effects of unregulated rents, made federal control 
| imperative. In Bowles v. Willingham^  the Supreme Court sustained 
the validity of the rent provisions of the price control act. The I 
respondent in the instant case had obtained a temporary stay of 

j  federal rent regulations in a state court. Thereupon, the price ad-
I

ministrator intervened in the federal district court. The latter j
|
| invalidated that portion of the Price Control Act dealing with rent
i '
| control, and the case was appealed to the Supreme Court. With
i  .  i
j  Justice Roberts dissenting, the Court rejected the contention that the j

; district court lacked jurisdiction to stay state court proceedings in : 
I . |
I which laws of the United States were involved. The high tribunal j

reasoned that the challenged provisions did not result in an uncon- ;

i stitutional delegation of legislative power. "Congress does not
| abdicate its functions when it describes what job must be done, who J
; i

must do it, a n d  what is the scope of his a u t h o r i t y . " ^  As in the 
i Yakus case, the establishment of administrative review after the |
i I| issuance of regulations conformed with due process: j
1 i

i ij Where Congress has provided for judicial review after I
j the regulations o r  orders have been made effective, it {

has done all that due process under the war emergency i
r e q u i r e s i’ j

i  -  i| Justice Rutledge concurred but expressed concern that district courts !1 j

W*321 U.S. 503 (19U3).

^ I b i d . ,  p. 515.
| ^ i b i d . ,  p. 521.
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might be compelled to authorize sanctions to legislative and adminis­

trative commands regardless of their constitutionality. Justice 

Roberts considered the whole program deficient as an unconstitutional 

delegation of legislative power. He remarked, "It is plain that this 

Act creates personal government by a petty tyrant instead of govern­

ment by law.ŵ

Federal district court jurisdiction with respect to the imple­

mentation of rent controls required Supreme Court clarification in
| Q

several instances. In Porter v. Lee the high tribunal upheld the

right of a district court to grant stays affecting state court

proceedings. A state judgment for eviction had been obtained in

contravention of rent control regulations. On the same day the Court
li9reaffirmed district court jurisdiction. The respondents here relied 

on Section 265 of the Judicial Code, which prohibited federal court 

stays of proceedings commenced in state courts. A unanimous Court 

construed Section 205 of the Emergency Price Control Act as a legis­

lative amendment to the judicial code granting exceptions under these 

circumstances. Following the expiration of rent controls in 19 U7, the 

Court, citing its Takus decision, held that district court review of 

rent orders was precluded by Congress The Emergency Court of

**7Ibid., p. 537.

^8328 U.S. 2U6 (I9li$).

^Porter v. Pic ken, 328 U.S. 252 (1916) •
50Woods v. Hills, 33k U.S. 211 (191*7).
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Appeals retained "jurisdiction to review rent orders issued under 

the IW.cs Control Act by means of the protest and complaint procedure

possess the power to grant restitution in cases of overcharges of

Subsequent to the termination of rent controls on June 30, 191*6,

but prior to the effective date of extension on July 25, 191*6, certain

landlords obtained a state court judgment in eviction proceedings.

The extension act of July 25, 191*6. contained a section making its

provisions retroactive to June 30, 191*6. A district court declared

this section unconstitutional. The controversy reached the Supreme
53Court in Fleming v. Rhodes. Eight justices were in agreement that 

the lower court decision should be reversed. Their contention was 

that "federal regulation of future action based on rigjhts previously 

acquired by the person regulated is not prohibited by the Constitu-

Procedural aspects of rent control have accounted for additional 

Court pronouncements. Tenants within the meaning of rent legisla­

tion are "subject to" orders and hence may file a protest with the

  - ner Holding Company, 328 U.S. 395 (I9l*5)j United
States v. Moore, 3l*0 U.S. 616 (1950).

5iof Section 203(a) and 20l*(a)." However, the federal courts did

rent as a part of its equitable jurisdiction.

53331 U.S. 100 (191*6).
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price administrator.^ The judiciary has maintained that the Statute

of Limitations "began to run on the date that a duty to refund was 
56breached." Finally, the highest tribunal ruled that rent regula­

tion promulgated for the District of Columbia did not apply to the 

United States, the landlord of government-owned defense housing.^

Does the termination of hostilities bring to an end the exercise 

of the war powers as a basis of legislation? At least one district 

court, in thinking so, invalidated rent regulations enacted subse­

quent to the end of actual fighting. In Woods v. Miller^ the Court 

reversed this holding, and contended that conditions created by the 

war could be dealt with through the war powers, even though hostili­

ties had ceased, or, as the Court phrased it, "to treat all the 

wounds which war inflicts on our society."^ This reasoning dis­

turbed Justice Jackson, even though he concurred in the Court's de­

cisions "I cannot accept the argument that war powers last as long 

'as the effects and consequences of war, for if so they are permanent —  

as permanent as war debts The only safeguard suggested by the 

Court was to suppose that Congress would rely on its constitutional

55Parker v. Fleming, 329 U.S. 531 (191*6).
56' Woods v. Stone, 333 U.S. 1*72, 1*78 (191*7).
57United States v. Wittek, 337 U.S. 3l*6 (191*8) •
583 333 U.S. 138 (191*7).

*9Ib±d., p. 11*1*.
60IbLd., p. ii*7.
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| responsibilities. The extreme judicial self-restraint evinced in !I Ij I
this opinion seems to underscore the contention that legislation ;

j
enacted during the exigencies of war may extend for an unspecified !

period, even in peacetime. In retrospect the Court was apparently j
i

well advised in its faith in Congress. But the judicial doctrine !

expounded furnishes precedent for future use, and virtually eliminates! 

effective judicial checks*

A review of the various cases concerning price and rent control j
II

and rationing provides impressive confirmation of the widespread
i

I powers of the federal government. On one occasion the Court ex- 

* pressed its view in these words:

We need not determine what constitutional limits 
there are to price-fixing legislation. Congress was 
dealing here with conditions created by activities 
resulting from a great war effort. 1̂

i i
j As far as Congress had gone the Court could find no basic constitu-
i !

j tional objection. National security was imperiled, and on the home 

front sanctity for private property gave way to the requirements of j

full-scale economic mobilization. The Court's task was unquestionablyj
j

| made easier by Congress's desire to retain traditional procedures j
: i
I wherever possible. The nation's highest tribunal would not counsel J
| |
; interference in the substantive provisions of price and rent regula- I

j  tion, but it could and did insist on compliance with due process.

6lBowles v. Willingham, 321 U.S. 503, 519 (l9h3).
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Renegotiation. Not the least of the problems confronting the j

government in its effort to install an effective checic rein on Hie J
i

domestic economy in wartime was the issue of excess profits. Two ill ! 

| effects flow from exorbitant profits in war: inflation and damage to 

the morale of the population. Yet, to destroy the profit motive ;

entirely threatens expanded production, the cornerstone of a wartime
II :! economy. The alternative is government operation of basic industries,:
I

1 a scheme inimical to a free economy, even in times of emergency. In
i  !
j  previous wars the efforts to initiate successful checks on dispro-
! \
i portionate profits had met with only limited success. A contract

i dispute before the Court in 19U2, growing out of World War I contract ;

j arrangements crystallized the problem.In upholding profits j

claimed by a private industry against the government, the judiciary

j nevertheless expressed clear governmental authority for civilian

| mobilization:

I Under this authority (power to raise an Army) Congress ;
can draft men for battle service. Its power to draft 

! business organizations to support the fighting men who
j  risk their lives can be no less.^
i ![ !
I The Court then referred to the various procedures utilized in the j

I , jj past to combat excess profits:i __________  Ii Zp ~
David I# Walsh, "War Profits and Legislative Policy,” University 

of Chicago Law Review, 11 (L9h3-kh)»
j ^United States v. Bethlehem Steel Corporation, 315 U.S. 289(i9itl).

j  6̂ Ibid., p. 305.
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The problem of war profits is not new. In this 
country every war we have engaged in has provided 
opportunities for profiteering and they have been too 
often scandalously seized. . . .  To meet this recurrent 
evil Congress has at times taken various measures. It 
has authorized price fixing. It has placed a fixed 
time limit on profits, or has recaptured high profits 
through taxation. It has expressly reserved for the 
Government the right to cancel contracts after they 
have been made. Pursuant to congressional authority, 
the Government has requisitioned existing production 
facilities or itself built and operated new ones to 
provide needed war material s. ̂ 5

The basic formula selected by Congress at the outset of the

Second World War for wartime contracts was renegotiation. In essence,

this device furnished a method whereby each government contract might

later be re-examined in the light of existing conditions. Under such

circumstances it was hoped that this practice would effectively

eliminate the bulk of excess profits. These provisions, along with

the necessary administrative machinery, were incorporated in the

Renegotiation Act of 191*2, as later amended by the Renegotiation 
fnAct of 191*3* Actually these acts represented a far less drastic 

solution than might have been adopted. Profits were not to be 

totally surrendered, but the government was to be spared unreasonable 

costs, which in turn might produce excessively high profits. The 

detrimental effects would very JLikeJy carry over into prices and

65IMd., p. 309.
66_56 Stat. 226, 21*5-1*6 (191*2) .
6757 Stat. 3U7 (191*3).
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wages. Nonetheless, judicial intervention at some stage could be |i
expected. What is remarkable is that the participation of the Supreme

Court was limited to three cases. Two of these were dismissed with- j
!

out touching the question of constitutionality because of the failure i

68 !to exhaust administrative remedies. Three years following the end j

of the war a unanimous Court, speaking through Justice Harold Burton, j

! '
! upheld the constitutionality of the Renegotiation Act.^ The Court
j j

! contended that Congress had acted in pursuance of the war powers. In
j  j! rejecting claims of an unconstitutional delegation of legislative 'I ;i !
! power and denial of due process, Burton conceded the wide latitude of i 

i permissible governmental operations:

In total war it is necessary that a civilian make 
j sacrifices of his property and profits with at least ;
| the same fortitude as that with which a drafted soldier j
I makes his traditional sacrifices of comfort, security, j
j and life, itself.70
i  '  ;
; I

| Certainly if Congress may use the war powers to mobilize the civilian j

S population, it is not to b'e denied the appropriate means that are
! I"necessary and proper" for achieving its goal: |

Not only was it "necessary and proper" for Congress 
to provide for such production in the successful conduct

^Wne Safety Applicances Company v* Forrestal, 326 U.S. 371 (I9l5)j 
: McCauley v. Waterman S.S. Corporation, 327 U.S. f>10 (1915).

^ Lichter v. United States, 331 U.S. 712 (1917).

7QIbld., p. 751.
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of the war, but it was well within the outer limits 
of the constitutional discretion of Congress and the 
President to do so under the terms of the Renegotia­
tion A c t.?1

Confiscation. Price and rent control as well as renegotiation 
represent some facets of governmental regulatory powers permissible 
for the protection of the national security. A t  times, however, 
pressing wartime needs necessitate a more direct exercise of power —  
the outright confiscation of private property for military purposes. 
Such seizures are clearly constitutional so long as adequate compen­
sation is provided, and so long as the taking of private property is
for public use. The latter consideration lies within the discretion 

72of Congress, but resolving the question of just compensation is a 
proper judicial function.?^ A t  no time during the war did the Court 
manifest any inclination to interfere with governmental seizure. But 
the Court did address itself to the problem of compensation on 
several occasions. The judiciary was unable to formulate a single 
standard of just compensation] at best it could only devise particular 
solutions of limited application.

Indicative of the complexities involved in judging what consti­
tutes just compensation was the problem of the Court in disposing of 
eases of government leasing of private property. A n  examination of

(18927

71Ibid., p. 765.

72United States ex rel T.V.A. v. Wetch, 327 U.S. 5U6 (191*6).

7 M̂onongahela Navigation Company v. United States, ll*8 U.S. 312
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three condemnation cases affords some insight into the problem. !j
! 7U ': These cases were United States v. General Motors Corporation, j

* 7F !
j  United States v. Petty Motor Company, a n d  United States v. Westing- j

J  n s j
• house.'0 Ail three companies had been forced to vacate premisesi "Tin " r • !
j j

! acquired by the government. All had incurred certain expenses in j
( |j dismantling, removing and relocating their business enterprises. The i
!  iI ;
| question facing the Court was whether these expenses should be con- j
i . ;sidered in determining fair condensation. In reaching a decision the j

length of each lease was examined. Concerning the General Motors
I

case, the Court maintained that, since government occupancy was for a 

| period shorter than the company's lease specified, removal expenses 

; should be considered:
i |

i  !! j
| Not as independent items of damage but to aid in I

determination of what would be the usual —  the market 
| price which would be asked and paid for such temporary

occupancy of the building then in use under a long term ■
lease.U

' ' \
1  t
i In the Petty case the Court ruled that removal costs could not be j
i ■ |

j  considered where the government took the whole lease, and where a

contingent reservation for government vacation of the building prior j
! ____________

j  71*323 U.S. 373 U9kh)>
: 75327 U.S. 372 (191*6).

76339 U.S. 261 (191*9).
77i United State8 v. General Motors Corporation, 323 U.S. 373, 383

| (191*7:
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to the termination of its lease existed. Conversely, in the Westing-

hous© litigation, the government lease ran for a shorter period than

the Westinghouse lease but had the right of extensions, resulting in

the abrogation of the latter's agreement. Under such circumstances,

expenses involved in moving could not be considered in determining

just compensation.

Government requisitions of materials owned by private companies

evoked similar questions of just compensation. When the United

States requisitioned 225,000 pounds of lard and pork products, the

affected company rejected the contention that ceiling prices rather

than the replacement value of the requisitioned products be used as a

standard for just compensation. The Court rejected replacement value

and accepted ceiling prices.^® The judiciary similarly dismissed a

court of claims holding that retention value must be taken into

account as a measure of fair compensation for the requisition of 
79whole pepper. However, when the government condemned a private

laundry for military use, the Court, over the strenuous objections of
80four justices, stated that "diminution in the value of its business

due to the destruction of its trade routes" was a compensative 
81factor. In ascertaining fair compensation, neither the enhancement

78United States v. Felin and Company, Inc., 33k U.S. 62h (191*7).
79United States v. Commodities Corporation, 339 U.S. 121 (l?h9). 

^Justice Douglas, Chief Justice Vinson, Justices Black and Reed. 

^Kimball Laundry Company v. United States, 338 U.S. 1 (191$).
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value created by virtue of the government's requisitioning of a 

merchant vessel,^ nor net earnings over a period of years8  ̂is a 

valid gauge.

Compensation is usually required and the Court will not accept 

the government's refusal to offer payment when it can be proved that 

there has been a taking of property within the meaning of the Fifth 

Amendment. In United States v. Causby8  ̂the respondents were owners 

of a small chicken farm adjacent to an air field. Military planes 

made frequent use of the air strip, and, in coming in for landings, 

the noise was so great that it resulted in the death of several 

chickens. The Court concluded that "flights over private land are 

not a taking unless they are so frequent as to be a direct and 

immediate interference.with the enjoyment of the land."8'’ In unusual 

cases private property may be destroyed to prevent it from falling 

into enemy hands without the corresponding requirement that compen­

sation be tendered. "The terse language of the Fifth Amendment is 

no comprehensive promise that the United States will make whole all 

who suffer from every ravage and burden of war."88

82United States v. Cors, 327 U.S. 325 (19)48),

Uni t ed States v. Toronto, Hamilton and Buffalo Navigation 
Company, 338 U.S. 396 (19)47).

^328 U.S. 256 (I9ii5).

85Ibid., p. 266.

8̂ United States v. Caltex, Inc., 3kb U.S. 1I49 (1952).
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Labor* Nothing is more vital to the program of wartime mobili­

sation than the uninterrupted production of the essential materials 

for victory in war. Whenever labor and management cannot settle 

their differences, some governmental intervention is inoperative.
fivDuring World War II an extensive program of controls was enacted. 

Disputes did arise, but most were settled by administrative agencies. 

When ordinary procedures of mediation failed to restore industrial 

peace, the more efficacious device of governmental seizure may be 

resorted to. This practice is sometimes called executive commandeer­

ing, and more often than not the President's authority is based on
88explicit congressional authorization. No cases reached the Supreme 

Court during World War II that dealt directly with the constitutional 

aspects of executive seizure. In 19U7 the Supreme Court reviewed the 

contempt convictions of John L. Lewis and the United Mine Workers.®^ 

The case did not directly concern the President's power to seize the 

coal mines pursuant to congressional authorization. Only inferential- 

ly did the majority touch on this issue. One passage in Chief Justice 

Fred Vinson's opinion is nonetheless revealing. The jurist remarked:

Under the conditions found by the President to exist, 
it would be difficult to conceive of a more vital and 
urgent function of the Government than the seizure and

87"A Symposium on Labor Law in Wartime," Iowa Law Review, 29(19^).
88"Executive Commandeering of Strike-Bound Plants," Yale Law 

Journal, 5l (19lil-li2), 281*.

^United States v. United Mine Workers, 330 U.S. 258 (19U6).

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

61

operation of the coal mines.^

It would seem that joint executive-congressional action in the seizure

of strike-bound plants meets the test of constitutionality. But left

in abeyance is the issue of independent executive seizure. Precisely

this question confronted the Court in 19$2 in Youngstown Sheet and
9±

Tube Co. v* Sawyer. Late in 1951 an impending steel strike 

threatened to curtail seriously the production of that metal so 

vitally needed in the Korean War. Efforts at mediation failed and, 

on April lr, 1952, the union gave notice of a strike to begin on April 

9. Thereupon, President Truman temporarily seized the steel mills and 

notified Congress of his action. The latter did not act. The com­

panies immediately sought and obtained a restraining order in district 

court. The Supreme Court granted certiorari.

Justice Hugo Black delivered the opinion of the Court and de­

clared the President's action without statutory basis and unconstitu­

tional. He noted that Congress, when considering the Taft-Hartley 

Act in 19U7, had expressly vetoed executive seizure. Neither was 

Black persuaded that an aggregate of constitutional powers, including 

the executive power, the power to see that the laws are faithfully 

executed, and the power of the President as Commander-in-Chief could 

validate the steel seizure. Of the six justices concurring, each

90IMd., p. 289.

913lO U.S. 579 (1951).
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wrote an opinion} these ranged from Justice Felix Frankfurter’s 

lengthy exposition on separation of powers, to Justice Tom Clark’s 

terse assertions that the President had failed to rely on acts of 

Congress that would permit seizure in certain instances* Chief Justice 

Vinson, joined by Justices Stanley Heed and Sherman Minton, dissented. 

They examined the past history of presidential seizures, which they 

contended provided precedent for Truman’s action. Moreover, making 

allowances for the existing emergency, the President had acted in 

good faith and for good reason.

The many-sided views expressed in the Youngstown decision em­

phasized this fact —  the necessity for a common effort by the polici- 

cal branches of the government in taking temporary control of indus­

trial plants. Whether the Court would validate independent executive 

seizure in an extreme emergency is problematic. One can only specu­

late on how this problem might have been handled during full-fledged 

hostilities. The Court exhibits a distinct discomfort with anything 

approaching executive prerogative, even though they are usually 

willing to accede to plenary discretion. The issue may be moot since 

it is unlikely that Congress in future emergencies would deny such 

powers to the executive.

Alien Property. Property rights are not sacrosanct. This fact 

is manifestly evident from the Court's disposition of attacks on the 

constitutional validity of governmental restrictions imposed to 

foster national security. Ordinarily American-owned property enjoys 

some safeguards from unreasonable and arbitrary governmental action.
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However, alien property occupies a far more precarious position and 

may be subjected to rigid controls. The practice often resorted to 

is confiscation* Such procedures are not novel. As early as l8il*
92the Court recognized the right of Congress to seize enemy property, 

and after the Civil War the Court validated seizures made during the 

recent conflict.In three wars, the War of l8l2, the Mexican War, 

and the Spanish-American War, no action was taken against alien 

property.^ Authority for confiscation of alien property during 

World War I was granted by the Trading-with-the-Enemy Act. This Act 

eapowered the alien property custodian to seize and retain possession 

of property pending its final liquidation. He could not, under the 

terms of the Act, sell any vested property except in cases of non­

durable goods, or when such sale was for the purpose of protecting 

the property. The property could be disposed of when it was in the 

best interests of the United States to do so.

As in World War I, the Trading-with-the-Enemy Act served as 

the basis of federal action for handling enemy property after 19I4I. 
Some modifications were incorporated in the First War Powers Act of 

December 191*1. Whereas the earlier law had restricted the term "ene- 

nyn to residence, the amended version comprehended persons acting in

92Brown v* United States, 12 Cranch 110 (I81L).
' Pillar United States, 11 Wall. 268 (1870).

^̂ Rudoijph M* lAttauer, '’Confiscation of the Property of Technical 
Enemies,B Yale Law Journal, 52 (19li2-U3), 71*7•
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behalf of the enemy. Judicial intervention was limited to the extent 

that a non-enemy might seek to establish interest, right or title in 

the property, but there was no requirement that the government sur­

render vested property. A subsequent amendment extended the seizure 

power to include property of all nationals, whether enemy or friendly. 

The program was supervised by the Office of Alien Property Custodian, 

and was later transferred to the Attorney-General.

There are many practical reasons for permitting the confiscation 

of eneiy property. To allow enemies to benefit from the ownership of 

property in this country during war is obviously inconsistent with 

the best interests of the United States. As for the constitutional 

bases for confiscation, general sanction is found in the war powers, 

and, more specifically, in Article I, Section 8, Clause 11, which 

grants Congress the authority to Mmake rules concerning captures on 

land and water.n

Numerous cases reached the Court after the cessation of hostili­

ties growing out of governmental vesting orders. On no occasion did 

the Supreme Court contest the basic power of confiscation. In af­

firming the seizure of stock in a corporation chartered under the 

laws of a neutral country, the Court accepted the government's con­

tention that the stock was held for the benefit of a German corpora- 

tion as security for loans with Swiss banks. Justice Reed, speaking

for a unanimous Court, laid to rest any question concerning the

^ Silesian-American Corporation v. Clark, 332 U.S. 1*6? (19J|7).
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constitutionality of government confiscation:

There is no doubt but that under the war power, as 
heretofore interpreted by this Court, the United States, 
acting under a statute, may vest in itself the property 
of a national of an enemy nation. Unquestionably, to 
wage war successfully, the United States may confiscate
enemy property.96

J  It becomes apparent that enemy property or property in the possession i 

I of aliens and in some way, directly or indirectly, connected with the ■
1 j

i  enemy may be seized. While the outer limits of congressional author- j
I i
| ity to vest alien property of whatever character are unspecified, the i
j :

1 Court has maintained that congressional intent was not to prohibit 

‘ recovery of property admittedly without enemy taint

Often the basic issues are clouded by the presence of American 

! interest in confiscated property. The government's right to such 

j  property as a corollary to successful protection of national interests j  

; had to be compromised whenever possible with legitimate American 

j  claims. The Court has ruled affirmatively on the question of the 

jurisdiction of a federal district court "to determine the custodian's I
; I

! asserted right to share in decedent's estate which is in the course of j
I , s| probate administration in a state court." Later when confronted |

! 96Ibid„ p. l*75i

^Clark v. Uebersee Finanz Korporation, 332 U.S. 1*80 (191*7). 
Uebersee Finanz Korporation v. McGrath, 3l*3 U.S. 205 (195l). In the 
latter case the government proved the presence of "enemy taint," and 

| the Court ruled that the Corporation was precluded from recovery.

| ^^Markham v. Allen, 326 U.S. 1*90, i#2 (191*5).
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with the issue of whether or not the alien property custodian was 

entitled to the property, the Court concluded that the disposition 

rested on the determination of the nationality of the deceased. A 

treaty with Germany in 1923 permitting German aliens to inherit 

property had not been necessarily abrogated by the Trading-with-the- 
Enemy A c t

Complementary with the power to seize property is the authoriza­

tion for the freezing of foreign funds and assets. Transfer of funds 

that had been frozen by executive order was barred by the government 

unless a federal license was first obtained. In i9lU a New York law 

made provision for one Propper to become temporary receiver for an 

Austrian association which had gone out of business.1^  Two days 

later a government freezing order was issued, which prohibited cer­

tain transactions involving Austrian property unless in pursuance of 

a federal license. The New York receiver undertook to recover money 

owed to A. K. M. by the American Society of Composers, Authors, and 

Publishers (A.S.C.A.P.). Following the default of A.K.M., Propper 

was appointed the permanent receiver. Two years later the Alien 

Property Custodian vested the debts owed tiy A.S.C.A.P. to A.K..M. 

Litigation followed, with the custodian seeking a Court decree that 

the funds be turned over to him. The judgment in the lower court

" dark v. Allen, 331 U.S. 503 ( W ) .
100Staatlich Gesellschaft der Autoren, Komponesten und Muschuerleges. 

Hereafter referred to as A.K.M.
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favored the custodian, and the Supreme Court granted certiorari in 
_  jLOiPropper v. Clark0 Short shrift was made of the petitioner’s claim. 
Since the receiver's action clearly constituted a transfer of funds 
•without prior government approval, it was forbidden by law. No con­
stitutional question about the validity of freezing orders was raised.
At best this case, as did subsequent ones, involved the scope of

LO?state authority within the framework of federal control.
Judicial protection has been extended to the rights of innocent

stockholders in a corporation organized under the laws of a neutral
country, yet controlled and dominated by enemy nationals. In such
cases innocent stockholders are entitled "to an interest in the assets

103proportionate to their stock holdings." However, the Court has
refused to endorse the right of collection of interest on money owed

101*to vested enemy corporations. The judiciary has displayed an

10i337 U.S. 1*72 (191*8).
102Zittman v. McGrath, 3l*l U.S. 1*1*6 (1950). Federal freezing 

orders do not preclude writs of attachment in state courts, provided 
such attachments do not prejudice the government's right to keep the 
funds frozen. Zittman v. McGrath, 3l*l U.S. 1*71 (1950). The Custodian 
may require that accounts be turned over to him, however this action 
does effect state cotart attachments, lyon v. Singer, 339 U.S. 81*1 
(191*9)} Brownell v. Singer, 3l*7 U.S. 1*03 (l953). The establishment 
of preferences in blocked assets is not inconsistent with federal 
control. Qrvia v. Brownell, 31*7 U.S. 183 (1952). A freezing order 
precludes creditors from subsequently acquiring an interest, right, 
or title in property which has the effect of validating a claim 
against the Custodian under Sec. 9(a) of the Act.

^ \aufman v. Societe Internationale, 31*3 U.S. 156, 160 (l95l).

•^^McGrath v. Manufacturers Trust Company, 338 U.S. 21jl (19l*9).
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unwillingness to construe congressional legislation in a manner 

creating undue hardship. A German citizen, Guessefeldt, resided in 

Hawaii from 1896 to 1938, and subsequently took a vacation to Germany, 
where he was detained after the outbreak of war. During his forced 

detention in Germany, his property was vested in the Alien Property 

Custodian. Following his release, Guessefeldt sought recovery on 

the grounds that he had not been a resident of enemy territory in 

the sense contemplated by Section 2 and Section 9(a). This interpre­

tation was accepted by the Court, but the government also argued that 

a congressional enactment in 191*8 prohibited the return of property 

formerly belonging to German nationals. The Court did not believe

that this legislation was intended to prevent the return of property
105otherwise subject to return under Section 9(a).

The Court’s treatment of cases involving alien property imposed 

few problems for the government. The existence of enemy taint, 

direct or indirect, was sufficient ground for exercising the power 

of confiscation. While the judiciary was less desirous of inter­

preting congressional legislation to cover the seizure of neutral 

and friendly alien property, it did not dispute the existence of such 

power. The technical questions growing out of American interests in 

alien property were resolved without real hardship for the government.

Summary. In the years since 19I4I the vast program of economic 
mobilization undertaken in the name of national security has greatly

^ Guessefeldt v. McGrath, 31*2 U.S. 308 (1951).
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enhanced the powers of the federal government. Simultaneously, 

property rights have borne the brunt of this unparalleled expansion 

of authority. The inevitable consequence has been to focus attention 

on judicial prohouncements that gave confirmation to the ever- 

broadening scope of federal economic power.

It is obvious that the phenomenon of total war demands sacri­

fices of private vested interests which, under ordinary circumstances, 

might expect constitutional and statutory protection. Since war might 

require the sacrifice of life as well as personal liberty, it was 

inconceivable to the Court that the government should be denied ap­

propriate power to employ fully our material resources. Compelling 

national needs far outweighed personal inconveniences whenever the 

Supreme Court could be convinced that various programs were designed 

to achieve the desired end.

It may be erroneous to suggest that the justices adhered to the 

maxim that the end justified the muans, but their language and 

decisions afford auqple evidence of a most flexible and pragmatic 

approach. On not a single occasion, when confronted with basic 

governmental policy, did the judiciary contest their constitutional 

validity. Price control, rent control, rationing, renegotiation, 

as well as confiscation of property, citizen and alien, passed with­

out so puch as a hint of judicial obstruction. The Court expressly 

reserved opinion on the dimensions of governmental authority, con­

fining itself to decisions based on narrow issues. Congressional and 

executive discretion, especially when exercised jointly, also went
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unchallenged. What particular means were appropriate was a decision 

left to the policy makers.

Having removed itself from active interference with substantive 

issues vis-a-vis property rights, the Court, nevertheless, could and 

did insist that due process not be abandoned. In essence the judici­

ary seemed to say to Congress and the .President; "you are chiefly 

responsible for national security." But we do expect, even require, 

that it be done in accordance with procedures explicitly detailed 

and conscientiously and faithfully applied. One can conjecture, and 

only conjecture can be offered here, that, Insofar as personal and 

property rights are at issue, the Court construes its role in the 

area of national security to be far more limited when dealing with 

economic rights.
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CHAPTER HI

ALIENS

Inevitably, the controls that are exercised over aliens resid­

ing in the United States are more stringent in wartime than in peace­

time. But the termination of hostilities does not necessarily insure 

a more beneficient attitude on the part of the government. In the 

past twenty years the political branches of government have revealed 

a growing awareness of the close relationship between alien regula­

tion and national security. The Supreme Court's involvement has 

served to strengthen this aspect of the government's program of 

internal security.

Governmental Power Over Aliens. As a preliminary consideration 

to the Court's attitude, some examination of governmental authority 

is advisable. It is a well-established principle of international 

law that no nation is required to admit aliens to its shoresPer­

mission is an act of legislative grace that may be extended or denied 

as determined by the circumstances. The plenary power of exclusion 

is without limit, either in international or domestic law. The

Constitution vests in Congress the authority "to establish a uniform
2Rule of Naturalisation" and "to regulate commerce with foreign

■*\J. L. Brierly, The Law of Nations (Oxford, 1936), p. 172.
2Article I, Section 6, Clause h»
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nations.1'-* Both imply control over the admission of aliens, and 

continued supervision of the non-citizen residing either temporarily 

or permanently in the United States. Repeatedly the Supreme Court 

has stressed in emphatic terms the settled nature of this power.

That the government of the United States, through 
the action of the legislative department, can exclude 
aliens from its territory is a proposition which we do 
not think open to controversy*^

The complementary authority for the deportation of aliens has been

described "as absolute and unqualified as the right to prohibit and
5prevent their entrance into the country." Moreover, the power to 

expel aliens is "an inherent and inalienable right of every sovereign 

and independent nation."^ It would seem that such virtually unlimited 

power, springing from the nature of sovereignty and articulated by 

explicit constitutional and statutory authority, leaves little for 

judicial determination. Had not Congress circumscribed its own vast 

power by clearly defined statutory limits, the role of the Court 

would be insignificant.

^Article I, Section 8, Clause 3.
^Chae Chan Ping v. United States, 130 U.S. 58l, 603 (1888). Also, 

Fong Yue Ting v. United States, 1 0  U.S. 698 (1893)3 Nishimura EkLu 
v* farted States, ll|2 U.S. 651 (1891)3 Knauff v. Shaughnessy, 33̂  U.S. 
5371 51*2 (19U9). ‘Admission of aliens to the United States is a 
privilege granted by the sovereign United States Government. Such 
privilege is granted to an alien only upon such terms as the United 
States shall prescribe.'

$
Fong Yue Ting v. United States, liff U.S. 698, 707 (1893).
6Ibid., p. 711.
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Historically, Congress has accorded generous treatment to the

alien. Not until the l880's did restrictive immigration legislation

begin to curtail the formerly uninterrupted stream of aliens seeking
7admittance to these shores. Subsequent congressional enactments 

defined excludable classes and afforded grounds for controlling the 

activities of the resident alien. Judging from the aforementioned 

cases, legislative discretion is apparently conclusive insofar as 

standards for admission are concerned. But the executive branch, in 

implementing congressional commands, may not exceed statutory authori­

ty or violate the canons of due process of law. At least within 

these areas judicial restraints may be imposed. Therefore, as the 

Supreme Court confronted litigation arising out of the government's 

programs, it did so against the background of rather clearly defined 

substantive power to govern the entrance and expulsion of aliens.

It may be tentatively hypothesized that Court pronouncements came 

largely in matters of procedure and statutory interpretation rather 

than constitutional questions. However, an analysis of various cases 

will illuminate the judiciary's role and simultaneously will clarify 

the predilections of individual justices*

In large measure the treatment afforded aliens since 191*0 indi­

cates an extension of the government's dominant concern for internal 

security. The presence of persons in a society whose philosophy and 

conception of government is distinctly incompatible with democracy

^Chinese Exclusion Act, 22 Stat. £8 (1882).
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may, even under normal conditions, suffer hostile public reception, 

let when the times are not normal, and the alien’s status is clouded 

by failure or inability to acquire the protection of American citizen­

ship, this hostility frequently culminates in more concrete restric­

tions.

Exclusion. A vital facet of legislatively imposed requirements 

is the exclusion of undesirable foreign elements. As one commentator 

has observed, “Vigilance at the gates of entry manifestly is a prime
Q

requisite to the maintenance of security." No alien can assert as a 

matter of law the right to enter the United States. The first con­

gressional expression on exclusion relating specifically to internal 

security came in 1917• The Immigration Act denied admission to

anarchists and other persons who advocated violent overthrow of the 
9government. The Passport Act of 1918, as later amended in 19U1,

established various other regulations concerning the entry and exit

of foreign subjects."^ The most recent legislation is the Internal

Security Act of 1950.^  This comprehensive enactment deals with a

multitude of points, one of which is to prevent the entry of members

of the Communist Party.
-

Charles Cordon, "The Immigration Process and National Security," 
Temple Law Quarterly, 2k (195l), 303*

9 39 Stat. 875 (1917).
“ UO Stat. 559 (1918); 55 Stat. 252 (191*1).
U 6h Stat. 1006 (1950).
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Immigration regulations regarding exclusion as they relate to 

national security have engendered relatively few judicial controver­

sies. They have primarily concerned the discretionary powers of the 

executive branch in conforming with existing statutes. Whatever may 

be the extent of the power to exclude, at the least the alien is 

usually extended a hearing at which time the reasons for his exclu­

sion are given. There may be occasions, however, when even the mini­

mum guarantee of a hearing is dispensed with. Summary dismissal of

any right to hearings was sustained by the Supreme Court in Knauff v. 
12Shaughnessy. Mrs* Ellen Knauff had married an American serviceman 

in Germany. In 19U8 she sought admission to the United States. While 

detained on Ellis Island, the Assistant Commissioner of Immigration 

recommended to the Attorney General that she be permanently excluded 

because her admission would be prejudicial to the interests of the 

United States. No hearing was conducted, and the reasons for her 

exclusion were not disclosed. In affirming the discretion exercised 

by the Attorney General, Justice Minton remarked:

At the outset we wish to point out that an alien 
who seeks admission to this country may not do so under 
any claim of right. *

Actually the issue was not so simple. Congress had made it possible 

for aliens who married American servicemen to obtain entry to the

12338 U.S. 538 (19U9).

13Ibid.t p. 5U2.

Reproduced w ith permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

76

United States through a simplified procedureNonetheless, earlier ;
!

legislation gave the Attorney General the power, during war, to deny j 

admission without h e a r i n g T h e  Court saw no necessary conflict, 

believing that the latter law had not been altered by subsequent
I

legislation. There was no denial of due process, and the Court ob­

served candidly: "Whatever the procedure authorized by Congress is,

it is due process as far as an alien denied entry is concerned.”̂

Justices Black, Frankfurter, and Jackson dissented.
i i
| The distinction between persons seeking admission to the United j
i !I| States for the first time and resident aliens is significant. The j 

; demands of due process are more stringent for the latter. An indi­

vidual within the United States, whether citizen or alien, must be
i  !

i accorded due process of law. And due process may be most important,
i

I as, for example, in the case of a Chinese seaman admitted to the Unitedj 

I States in 191*5, and to permanent residence in 191*9.^ While serving
I  i

| as Chief Steward on an American ship, he left the country and upon 

; his return was ordered excluded. A hearing was denied and, as in the i

Kanuff case, the information on the basis of which he was denied j
I

admission was not made public. The Supreme Court concluded that he j
i

j was a resident alien despite his short sojourn outside the country, \
! j

! %  Stat. 659 (1915). j
15Act of June 21, 191*1, 55 Stat. 252 (191*1).
16Knauff v. Shaughnessy, 338 U.S. 538, 51*1* (191*9). 

j 17Kwong Hai Ohefr v. Colding, 31*1* U.S. 590 (1952).
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and that the regulation on which the Attorney General relied was not 

applicable in this situation. Justice Burton hastened to adds

Section I75.57(b)’s authorisation of the denial of 
hearings raises no constitutional conflict if limited 
to "excludable aliens who are not within the protection 
of the Fifth Amendment.^

This statement was necessary to distinguish the Knauff case. Since

Mrs. Knauff had never passed the gates of entry, she could not rely

on constitutional protection. The Court recognized that it might

later be established that the petitioner was subject to expulsion, but

in the meantime, as a resident alien, he had the right to a hearing

and to the disclosure of information against him. The detention of an

excludable alien, as distinguished from an alien who had gained entry

into the United States, and the refusal to disclose the nature of the

information on which exclusion was based encountered no judicial 
19objections. Because it was an exclusion case, the Attorney General, 

pursuant to appropriate regulations, could deny a hearing and also 

refuse to reveal information he possessed. The temporary parole of 

aliens pending a determination of admissibility does not constitute a

status of being "within the United States" and, therefore, subject to
20the Attorney General’s discretion in withholding deportation.

18Ibid., p. 600.
19Shaughnessy v. United States ex rel Mezei, 3ii5 U.S. 206 (1952).
20Leng May Ma v. Barber, 357 U.S. 185 (1957 )j Rogers v. Quan,

357 U.S. 193 (1957).
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There was no intimation, even by the dissenting justices, in the 

aforementioned eases that Congress was lacking in authority to pre­

scribe whatever regulations it wished concerning the admission of 

aliens. Furthermore, when the demands of security necessitated the 

withholding of information in exclusion cases, no appeals to due 

process could circumvent the Attorney General’s rulings. Indeed, the 

Court, if it has a function to perform in exclusion cases, seemingly 

confines itself to a cursory examination of the facts. If these 

facts corroborate the contention that an alien falls within the ex­

cludable class, judicial intervention ends.

Enemy Aliens. The summary procedures applicable to aliens at 

the gates of entry are ameliorated when directed towards those indi­

viduals who have been accorded the status of resident aliens. In 

peacetime few tangible restrictions are imposed. Aliens enjoy the

privilege of protection of law, the right to pursue an occupation,21
22and aocess to the courts, except that alien enemies may find the

23latter proscribed during the exigencies of war. The commencement

of hostilities necessitates the distinction between alien enemies and

friendly or neutral aliens. The former is a citizen or subject of an

enemy nation who resides in this country and is over the age of 
2iifourteen. H As early as 1938, Congress took steps to restrict the

^akahashi v. Fish and Game Commission, 33k U.S. 1*10 (191*7).
22Ex parte Kawato, 317 U.S. 69 (191*2).
2 Êx parte Colonna, 311* U.S. 510 (191*1).

2̂ Alien Enemy Act of 1798, 1 Stat. 577 (1798).
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activities of persons acting in behalf of foreign governments by
25requiring that they register with the Secretary of State. A sub­

sequent effort on the part of the government to require disclosure

of all activities, whether or not related to the agent’s services,
26was invalidated by the Supreme Court.

After the United States entered the war in December 19 hi, enemy

aliens were subjected to careful supervision. Naturalization of

enemy nationals was terminated for the duration of the war, even in

cases where such proceedings had begun before the outbreak of hostil- 
27ities. Contemporaneously, numerous enemy aliens were taken into

custody and incarcerated. The implementation of programs of alien

control was vested in the executive branch of government in accord-

ance with congressional authorization. The Alien Enemy Act of

1798 empowers the President, during war, to apprehend, detain, and
29remove enemy aliens at his discretion. The general procedure followed 

in such cases during World War II was fairly consistent. Arrest of 

enemy aliens was undertaken by the Federal Bureau of Investigation.

25
Act of June 8, 1938, 52 Stat. 63i (1938), as amended by the Act 

of August 7, 1939, 53 Stat. i2kh (1939).

^ Vlereck v. United States, 318 U.S. 237 (l9i*2).
27"Civil Rights of Enemy Aliens During World War II," Temple law 

Quarterly, 17 (I9li2-h3), 8b.
28S. Billingsley Hill, "The Mechanics of Alien Enemy Control," 

George Washington Law Review, 10 (l9hl-U2).

291 Stat. 377 (1798).

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

80

S No warrant was necessary. Temporary detention was followed by a 
i  i

| hearing before a Civilian Hearing Board composed of an attorney and
i  :

j  two laymen. On the basis of information derived from such hearings,
|
j  the Board made recommendations to the Attorney General concerning the 

; ultimate disposition of the case. These recommendations included

| parole, in which event the internee would be released under the
j
j charge of an American citizen with the right to revoke paroles if 

j  future conditions warranted. Secondly, the Board might advise the
j

I Attorney General to grant unconditional release, or, lastly continued 

detention. In any event, the final decision was the Attorney Gen­

eral’s. With one exception this entire process was consummated with­

out benefit of judicial review. Internees were permitted to seek a 

i  writ of habeas corpus, but this relief wa3 comparatively ineffectual,
since the courts confined themselves to determining whether the per-

30 ■sons held were enemy aliens. The Supreme Court was never afforded

the opportunity to review these regulations. There is no evidence,

however, to suggest that these practices would have encountered

hostile reception at the hands of the justices. There are ample

■ reasons to aver that alien enemies may claim approximately the same i
I  j

i judicial protection as that provided non-citizens seeking entry into j  

: i
- the United States, when the chief executive acts in accordance with I

Congressional authorization. This thesis is fully substantiated by

an examination of the latitude of discretion that the Court permits

; °̂Hill, p. 857.
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in the deportation of alien enemies.

The Alien Enemy Act was utilized b y  the President to deport
alien enemies after the cessation of hostilities, though before a

peace treaty was concluded. One German alien was taken into custody
and ordered deported in 191*6. He challenged the deportation order

as being unauthorized in the absence of armed conflict; the Act of
1798 was, in any event, unconstitutional. Both contentions were re-

31jected by the Supreme Court. The constitutional issue was disposed 

of without dissent; four justices, however, were reluctant to construe 

the statute in such a way as to permit deportations after actual 

fighting had ended (even though technically the United States was 

still at war). The majority was undisturbed by the de facto state of 

peace in the absence of a de jure determination by the political 

branches in whom this responsibility was vested. Justice Frankfurter 

spoke for his concurring colleagues in stating:

W e  hold that full responsibility for the just exercise 
of this great power may validly be left where the Congress 
has constitutionally placed it —  on the President of the 
United States.

Frankfurter’s deference to the President's sense of justice seemed 

31Ludecke v. Watkins. 335 U.S. 160 (191*7); Ahrens v. Clark, 335 
U.S. 188 (191*7). German aliens detained on Ellis Island were not 
within the territorial jurisdiction of the district court of the 
District of Columbia, therefore, that court could not entertain a 
petition for a writ of habeas corpus.

32.Ludecke v. Watkins, 335 U.S. 160, 173 (191*7).
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insufficient to the minority, and the artificial distinctions between

war and peace obviously rankled their own sense of fair play. Justice

Black was frankly sceptical of the advisability of extending this
tremendous power beyond the termination of hostilities: "I think the
idea that w e  are still at war with Germany in the sense contemplated

33by the statute controlling here is pure fiction." Furthermore, he 

noted: MThe 1798 Act did not grant its extraordinary and dangerous

powers to be used during the period of fictional wars."*^ The appre­

hensions of Black and the other dissenters were apparently based on 

their fears of what might be the ultimate consequences of the doctrine 

expounded by the majority. Yet the contention that the Act did not 

cover circumstances such as these is founded on evidence of con­

gressional intent that at best is inconclusive. A different result 

follows when the state of war has been ended by political action. A 

German citizen was taken into custody and ordered deported in 191*6.

A  district court's rejection of a writ of habeas corpus was affirmed 
by the Court of Appeals. Immediately before the Supreme Court took 
action, a joint resolution of Congress officially announced the 
termination of the war, and the judiciary in a per curiam opinion 
held that this a  otion left the Attorney General without authority to 
expel enemy aliens. Enemy aliens who might be outside the

33Ibid., p. 175.
3kIbid., p. 178.
35United. States ex rel Jaegler v. Carusi, 31*2 U.S. 3U7 (1951).
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i  territorial limits of the United States may discover that even j| ; 
elementary judicial safeguards are denied. Several German nationals |

iI
were tried and convicted before a military commission in China.

Appeal to the district court for habeas corpus relief was denied, ! 

I but the Court of Appeals felt the writ should be issued. The Supreme :
I ;
i  Court on review, could find no historical precedent sustaining the

I issuance of the writ to an enemy alien who at no time came within the ; 
S 36| territorial jurisdiction of the Court. Justice Jackson asserted: ■
I :I
J j

Executive power over many enemy aliens, undelayed and
unhampered by litigation, has been deemed throughout
our history essential to our wartime security.̂ '

; Concerning the general scope of alien rights, the jurist noted:

i
We have pointed out that the privilege of litiga­

tion has been extended to aliens, whether friendly or 
enenjy, only because permitting their presence in the 
country implied protection.3°

' The status of the enemy alien is indeed precarious. He may in time|
i of war be subjected to unprecedented restraints and summary deporta­

tion. His very presence may be inimical to the interests of national iI
i

security, and, until such time as the political branches of govern- j

j ment have signified the end of war, his chief reliance must of i
. i

i 3 6 Johnson v. Eisentrager, 339 U.S. 763 (19̂ 9).

: 37Ibid., p. 771:.

3®Ibid., p. 778.
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necessity be on the rudimentary standards of justice that Congress 

believes proper to prescribe. Even though his anomalous position 

may be no fault of his own, the cold realities of war sometimes 

provide no relief for injustices*

Deportation of Resident Aliens. The deportation of undesirable 

aliens for security reasons has become more widespread in the period 

since 19Ul and especially in the post-war period. Actual hostilities 

made imperative, under certain conditions, the removal of alien 

enemies. But the conclusion of World War II signalled the beginning 

of a new era characterized by growing antagonism between basically 

divergent philosophies of government, Communism and Democracy. As 

the threat of world Communism increased in international affairs, 

concern over the internal threat posed by forces dedicated to violent 

changes in the American form of government was spearheaded by demands 

for governmental action. Programs designed to insure internal 

security were put into effect. A natural concomitant of this in­

creased vigilance was reflected in the expulsion of alien Communists 

whose presence did not harmonize with widely held democratic values. 

Judicial involvement in deportation cases was unavoidable in view of 

the Court's repeated assurances that constitutional protection ex­

tended to the resident alien.

As noted earlier, the power of Congress to authorize deportation 

is plenary. There is no judicial precedent that casts serious doubt 

on the substantive power of Congress to expel. But the alien who is 

the victim of such drastic action is not without recourse to law*
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The Fifth Amendment provides, among other things, that Mno person 
m a y  be deprived of life, liberty, or property without due process of 
law." Clearly an alien is a ’’person" within the meaning of this 
amendment and m a y  therefore avail himself of whatever protection 
flows from due process. There is some question concerning the scope 
of the power to deport resident aliens. Is the authority of Congress 
limited to the deportation of aliens whose pre-entry activities 
furnish reasonable evidence that t h e y  were illegally admitted in the 
first place? Or do subsequent activities, unrelated as they may be 
to actions prior to entry, afford ample basis for deportatio n?^ The 
latter view, enhancing congressional authority, would seem to admit 
of no substantial judicial curtailment, while the former position 
imposes a check on legislative expulsion p o l i c i e s . ^  The Supreme 
Court has not yet embraced pre-entry activities as the sole founda­
tion for deportation. One commentator has described the nature of 
the power of deportation and the constitutional rights of the alien 
as follows:

^Siegfried Hesse, "The Constitutional Status of The Lawfully 
Admitted Resident Alien: The Inherent Limits of The Power to Expel,"
Yale Law Journal, 69 (I960). The author states his view at p. 275, 
Absent conditions which justify invoking the war powers, or clear 
reliance by the alien an his foreign nationality, the power 
of Congress to expel lawfully admitted, long-term resident aliens 
can be exercised only against those who were or can reasonably be 
presumed to have been excludable on the basis of pre-entry charac­
teristics •"

U°Ibid., p. 295.
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Congress could, of course, abolish all Immigration, 
whatsoever, or exclude any classes of immigrants. And 
probably no one would contend that it would raise a 
substantial constitutional question if Congress ordered 
deportation of anyone in violation of its restrictions. 
But if resident aliens are constitutional "persons'* 
with respect to their life, liberty and property, 
there is no reason why they should not continue to be 
"persons" with respect to the most important of all 
rights —  the right to remain in the country.^-

legislation existing as early as I9i8 permitted the expulsion of 
aliens who advocated the violent overthrow of the United States 

government, or who belonged to organizations that advocated the 

sarae.  ̂ The government's removal of aliens from this country suf­

fered a serious setback in 1938 when the Supreme Court interpreted 

the 1918 Act to authorize deportation of persons presently members of 
the Communist Party. Past membership that was no longer held was 

insufficient.^ Congressional reaction was evident as that body 

passed the Alien Registration Act of 19U0, stipulating that past 

affiliation, either at time of entry or subsequently, with any organ­

ization advocating violent overthrow of the United States would 

justify deportation.^

Since expulsion results in drastic action and in the loss of

"Constitutional Restraints on The Expulsion And Exclusion of 
Aliens," Minnesota Law Review, 37 (1952-53), b58.

^The Anarchist Act of 1918, 1;0 Stat. 10LL2 (1918). 

Kessler v. Streaker, 307 U.S. 22 (1939).
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advantages previously enjoyed, the Court has shown a disinclination

to accept less than substantial proof of disloyalty or membership

in suspect organisations. Deportation may result, to use the

trenchant phrase of Justice Brandeis, in the loss "of all that makes
ii5life worth living." If that burden of proof cannot be sustained, 

the Court will not sanction expulsion. The government's effort to 

deport Harry Bridges is a case in point. The judiciary refused to

affirm a deportation order on the grounds that Bridges’ connection

with the Communist Party was too tenuous to justify expulsion.^ As 

the Court viewed Bridges* action, it remarked:

When we turn to the facts of this case we have
little more than a course of conduct which reveals
cooperation with Communist groups for the attainment 
of wholly lawful objectives.^

Analysed in this perspective, Justice Douglas, for the majority, 

asserted:

We cannot assume that Congress meant to employ the 
term "affiliation" in a broad fluid sense which would 
visit such hardship on an alien for slight or insub­
stantial reasons.

Chief Justice Stone, who was joined by Justices Roberts and

Sfi £2 v‘ WM-te, 259 U.S. 276 (1922).

^Bridges v. Wixon, 326 U.S. 135 (19U0.

117Ibid., p. 115.

**8Ibid., p. 11:7.
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Frankfurter, dissented. It was their belief that the evidence was j
sufficient to justify Bridges1 deportation. j

' ti9 *
j  In 1950 Congress passed the Internal Security Act. The law j

! made deportation of aliens permissible upon the establishment of
! !j proof that an alien held membership in the Communist Party. The
!  i| legislature took notice of the world-wide aims of Communism and con- 

; eluded that aliens affiliated with this organization might be de-

j ported. Among the discretionary powers vested in the Attorney Generali1 '
| under the law was the right to deny bail to alien Communists detained
j  !

• pending deportation. Acting in compliance with this section of the 

law, the Attorney General refused to grant bail to several Communist 

leaders, and his discretion was sustained by the Supreme Court.*’® In ;

i a 5**!i opinion Justice Reed could cite no abuse of the discretion:
i
|

The refusal of bail in these cases is not arbitrary 
! or capricious or an abuse of power. There is no denial 

of due process under circumstances where there is 
reasonable apprehension of hurt from aliens charged with 
a philosophy of violence against this government,^

i . i
j

The majority did not interpret the Eighth Amendment as a bar to the 

i action contemplated by the statute. This amendment, though prohibit- iI i
| ing excessive bail, does not require that bail be granted in ell cases.! 

| Justice Black was offended by the scope of power to which the Court

ii961:. Stat. 1006 (1950).

^°Carlson v. Landon, 3U2 U.S. $2k (1951); 

j  %bid., p. 5U2.
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! !i  I
I i| My own judgment is that Congress has not authorized j

| the Bureau of Immigration to hold people in jail without
| bond solely because it believes them "dangerous.'1 Nor
; do I think that Congress has power to grant any such
! authority even if it had attempted to do so.5 2  j
I! i
i  1| Justice Douglas was similarly inclined vis-a-vis the constitutional I
I [
| issue, but Justices Frankfurter and Burton, while feeling that the
i  :

: Attorney General had exceeded his discretion, were careful to express 

j  no disagreement on the constitutional power of Congress. Undeniably, j
i
: dangerous Communist aliens left free to engage in pursuits harmful to '
: i
; internal security are a legitimate concern of the federal government.

Significantly, the Court chose to defer to Congress when confronted [

\ with explicit statutory language. Due process and the Eighth Amend- j
!  '  i

1 ment could be reasonably accommodated to the demands of security,

| however inconvenient the outcome may have been in terms of elementary ;
i

j procedural rights.

While the Court had examined the evidence available to support 

deportation orders in the Bridges case, it had not, before 1951,
j

focused attention on those provisions of the Alien Registration Act i

! making past membership in the Communist Party grounds for expulsion |
i

! of resident aliens. This issue reached the Court in Harisiades v. | 
53; Shaughnessy. The petitioners had severed their affiliation with

j  52Ibid., p. 553.

! ^3U2 U.S. 580 (1951).
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the Party prior to the passage of the l9b0 Act, but they were never- |
i

theiess ordered expelled from the United States. In affirming the j

constitutionality of the legislation, the Court also rejected the con-!
j !

J  tention that these orders were illegal because they constituted ex \ 
post faoto legislation. The majority merely referred to the estab­

lished precedent that ex post facto prohibitions applied only to penal| 

i legislation, and deportation orders were considered to be civil
{  i

i  actions.^ The Court's summary dismissal of this contention prompted j
j .  |

j one critic of the decision to remark tersely: "Stare decisis is an j

I irrelevant answer to constitutional questions of major import."^ It '

: seems quite likely that, in this particular instance, stare decisis 1

was a convenient cloak for judicial reticence. Deportation policy

I had in large part been fashioned on this judicial rule. The majority ; i ,
| j

I probably felt the wisest course, given the momentous issues involved,

| was to refrain from open harassment of governmental policy. In de-
I ’ i

| fining the breadth of power possessed by the Congress, Justice Jack- 

i son virtually removed all judicial impediments: j

It does not require war to bring the power of de­
portation into existence or to authorize its exercise. 
Congressional apprehension of foreign or internal 
dangers short of war may lead to its use. So long as 
the alien elects to continue the ambiguity of his 
allegiance, his domicile here is held by a precarious 
tenure.

^Bugajewitz v. Adams, 228 U.S. 585 (1912); Mahler v. Eby, 26U 
| U.S. 3*11921).

^Hesse, p. 286.
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That aliens remain vulnerable to expulsion after 
long residence is a practice that bristles with severi­
ties. But it is a weapon of defense and reprisal con­
firmed by international law as a power inherent in every 
sovereign state. Such is the traditional power of the 
nation over the alien, and we leave the law on the 
subject as we find it.^6

The implications of these pronouncements are manifold. The language 

employed suggests a sweeping power of expulsion that belies the con­

tention that long-term resident aliens do not come within the province 

of congressional authority. It is noteworthy that Jackson ignores 

the argument that pre-entry activities alone govern future deporta­

bility. All of the petitioners in the instant case had joined the 

Communist Party after admittance to the United States. Clearly they 

were expelled for post-entry conduct. Finally, the Court has ad­

mitted that deportation is a ''weapon of defense” and an inherent 

power of sovereignty. Simultaneously, Jackson has invoked the "war 

power” (which he states is not restricted to wartime), the inherent 

powers of sovereignty and judicial precedents to establish congres­

sional primacy. That justice then referred to practical considera­

tions for justifying refusal to abridge judicial self-restraint:

We think that, in the present state of the world, 
it would be rash and irresponsible to reinterpret our 
fundamental law to deny the government's power of
deportation#”

^Harlsiades v. Shaughnessy, 3U2 U.S# 580, 588 (l?5l).

*7Ibid., p. 591.
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j  The meaning of this statement is obvious* Given the temper of the j

j  !

! times, it is not for the courts to tamper with policies concerning

I expulsion clearly related to national security. Such an admission j
I ■ 'j may be commendable for its candor, but it is also indicative of 

[ judicial expediency. It implies that the Court may also take cogni- !
i  i
1 j

| zance of current Communist aims, and, applying the test of reason- 

j  ableness, accept steps taken by Congress to meet internal dangers.

With the enactment of the Internal Security Act of 1950, member- I
i |
ship in the Communist Party was made prima facie evidence of the '

; necessity of deportability. Whereas previously the government was !

forced to establish in each case that the Communist Party advocated 

; violent overthrow of the government, all that was now necessary was 

| for the government to establish affiliation with the party. In

affirming the constitutionality of these provisions of the Act, the 1
i  :
| Court proclaimed:

The power of Congress over the admission of aliens 
i and their right to remain is necessarily very broad,

touching as it does basic aspects of national sovereignty, '
; more particularly our foreign relations and the national

security.58 j

i - !! It.made no difference that the alien joined the party without full •

knowledge of the true purposes of Communism.
I

It is enough that the alien joined the Part# aware 

g8Galvan v. Press, 3ltf U.S. 522, 530 (1953).
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that he was joining an organization known as the Com­
munist Party, which operates as a distinct and active 
political organization, and that he did so of his own 
free will.#

Justice Black, in a bristling dissent, described the consequences of 

the Court’s decision:

For joining a lawful political group years ago —  
an act which he had no reason to believe would subject 
him to the slightest penalty —  petitioner now loses 
his job, his friends, his home, and maybe even his 
children, who must choose between their father and 
their native country.

Whatever misgivings the majority may have had regarding the harshness 

of its decision, the majority felt constrained to follow precedent, 

precedent which the present Court had incidentally strengthened by 

Justice Jackson's opinion in the Harisiades case. More recently the 

Court ruled that an alien faced with deportation because of past 

Communist membership was saved because of the fact that his affilia­

tion was wholly devoid of political implications«̂  Thus the Court 

was apparently willing to distinguish on the basis of the character 

of membership. The differences between political and non-political 

association with the party, and the majority is not precise in making 

the distinction, may require more explicit pronouncement in the 

future.

g9Ibid., p. 528.
fr\
Ibid., p. 533.

6iRewoldt v. Perfetto, 355 U.S. 115 (1957).
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The scope of judicial review of deportation orders has tradi­

tionally been restricted to habeas corpus proceedings.^ The Supreme 

Court reaffirmed this position in denying a declaratory judgment and 

injunctive relief in a deportation case,^ but subsequently maintained 

that the Immigration and Nationality Act of 1952 did not expressly 

override the liberal judicial review granted under the Administrative 

Procedure Act of 192*6.^ Therefore, the equitable powers of the 

judiciary could be relied on. Nonetheless, the expanded scope of 

judicial review hardly portends any basic modification in the power 

to expel.

When called upon to square the actions of the Attorney General

with existing legislation, the Court has reached different conclu-
65sions. In Jay v. Boyd the use of confidential information outside

the record of the hearing was sustained as consistent with the
66Immigration and Nationality Act. Still, an alien against whom a 

deportation order had been outstanding for six months could not be

required to offer information unrelated to his availability for
67expulsion. The Court construed the appropriate statutory provisions

^Tisi v. Tod, 261* U.S. 131 (1923); Vajtauer v. Commissioner of 
Immigration, 273 U.S. 103 (1926)j Costanzo v. TilliHihastT^BT-U.S.
3iU U932) .

6%eikkila v. Barber, 325 U.S. 229 (1952).
^Shaughnessy v. Pedreiro, 3i*9 U.S. 1(6 (1955).

6535l U.S. 315 (1955).
^66 Stat. 215 (1950).
^ United States v. Witkovich, 353 U.S. 192* (1956).
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as follows:

It is permissible and an appropriate construction 
to limit the statute to authorizing all questions j

reasonably calculated to keep the Attorney General j
advised regarding the continued availability for de- j

| parture of aliens whose deportation is o v e r d u e . ;
i |

| :

| The Acquisition of Citizenship. In the normal course of events, ;

j the transition from alienage to citizenship liquidates in the final !

! stage the plenary control exercised by Congress. Other than the bar

j against becoming President, the naturalized citizen assumes the same
iI
' privileges and immunities as the native-born citizen. If he can 

; successfully surmount the obstacles in the naturalization process,

' the new citizen can reasonably feel secure.

’ A foreign national may not assert a constitutional claim to

: citizenship. It lies within the power of Congress to establish uni-
i  1
| form rules of naturalization, and it would seem indisputable by this jI
i 1I authorization that the legislative branch may dictate whatever ;

I standards it chooses as a condition for the acquisition of American j
70nationality. It is neither the judiciary's province nor its duty j

Ibid., p* 202. Problems of entry have also confronted the Court. ! 
Bonetti v. Rogers, 356 U.S. 691 (1957). Ascertaining the correct ! 

| entry among several for the purposes of determining expulsion. Tak j

I Shan Fong v. United States, 359 U.S. 102 (1958)• Judicial determina- j 
| tion of the correct entry among several to be accepted as the com- 1 
! mencement of legal residence requisite to acquiring citizenship.

69Article II, Section I.
| 70"The Alien and The Constitution," University of Chicago Law 
Review, 20 (1952-53), 556.
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to interpose its judgment except when it essays to ascertain con­

gressional intentThe prospective citizen must satisfy his adopted 

homeland in renouncing all allegiance to his former country and in 

promising to defend the Constitution of the United States.^ Such a 

requirement, on its face, is eminently reasonable. Difficulties occur 

only when a determination must be made concerning the inclusiveness 

of the phrase "to defend the Constitution.” In 1929 the Supreme

Court construed this phrase to include the bearing of arms in defense 
72of this country. Relying on the same construction the Court, two 

years later, ruled that an applicant for citizenship who made the 

reservation that a war be morally justified before he would partici- 

pate was similarly barred. A re-examination of these precedents 

in 1916 caused the Court to think differently. In Girouard v. United 

States7̂  a divided Court denied that the oath of citizenship re­

quired a promise to bear arms. Justice Douglas reasoned that ”one 

may serve his country faithfully and devotedly, though his religious 

scruples make it impossible for him to shoulder a ri fl e. Chief 

Justice Stone and Justices Reed and Frankfurter dissented. They 

contended that the failure of Congress to change the oath immediately

^^Immigration and Nationality Act, 66 Stat. 163 (1952).
72Sohwimmer v. United States, 279 U.S. 6IU4. (1929).
7̂ United States v. Macintosh, 283 U.S. 605 (1931).

7̂ 328 U.S. 61 (1916).

7*Ibid., p. 6k.
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following the Schwlmmer and Macintosh decisions, signified Con­
gressional approval at that timo.

Denaturalization. Denaturalization proceedings are justifiable 
if proof can be presented that original citizenship was fraudently 
or illegally obtained. "Denaturalization is action by the sovereign 
to nullify in fact a  purported status of citizenship which has never 
existed at l a w . " ^  Colloquially, what one has never had cannot be 
lost. In recent years, denaturalization has been frequently utilized
as a  weapon against disloyal persons. Loss of citizenship on these

77grounds was first used in World War I. ' Disloyalty to the United 
States subsequent to acquiring American citizenship is insufficient 
unless it can be shown that lack of allegiance predates or occurred 
at the time of naturalization. It has been a long-standing require­
ment that a person to be eligible for citizenship must have been
attached to the principles of the United States Constitution for

7 ftfive years prior to naturalization. During the Second World War, 
denaturalization proceedings were frequently used in conjunction with 
other programs of alien control. As alien enemies divested of 
citizenship, persons sympathetic with the German Nazis or the Italian

76John P. Roche, "Statutory Denaturalization: 1906-1951,” Univer­
sity of Pittsburgh Law Review, 13 (1951-52), 279.

77I M d . ,  p. 31ii.
^"Developm ents in the Law of Immigration and Nationality,"

Harvard Law Review, 66 (1952-53), 707.
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Fascists could then be interned for the war’s duration."^ From 

March l9h2 to June ±9hk, 5h3 cases were taken to court to denatural­

ize on the basis of disloyalty, and 165 certificates of citizenship 
80were revoked. The success of such a program depended greatly upon

the readiness of the courts, particularly the Supreme Court, to 

sanction revocation of citizenship. let serious obstacles were

erected by the nation's highest tribunal as a result of two signifi-
8jlcant decisions in Schneiderman v. United States, and Baumgartner 

82v. United States. The first of these cases involved an attempt to 

revoke Schneiderman1s certificate of naturalization because, as a 

member of the Communist Party (when he was admitted to citizenship) 

he "had not behaved as a person attached to the principles of the 

Constitution of the United States*"8̂  The petitioner admitted 

membership in the Party, but denied that the organization was com­

mitted to the overthrow of the United States government by force and 

violence, and that he personally believed the ends of the Communist 

Party could be achieved within the framework of democracy. Such a 

position he insisted was not incompatible with the Constitution. The

79D. E. Balch, "Denaturalization Based on Disloyalty And Disbelief 
in Constitutional Principles," Minnesota Law Review, 29 U9i4*-li5), 
hoS*

8°Roche, p. 319.

8l320 U.S. 118 (19U2).

02322 U.S. 665 U9li3).

^Schneiderman v. United States, 320 U.S. 118, 121 (l9l£).
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| Court, after a lengthy examination of Communist doctrine and the :
I

petitioner's own convictions, concluded Schneiderman had demonstx’ated j

i

no lack of attachment to the Constitution. j

j We conclude that the government has not carried
j its burden of proving by "clear, unequivocal and
| convincing" evidence which does not leave "the issue
j in doubt" that petitioner obtained his citizenship
j illegally. ^

| Chief Justice Stone, joined by Justices Roberts and Frankfurter,

! dissented. They maintained that the burden of proof had been sus-
i
tainedc Scolding his brethren of the majority, the Chief Justice 

! contended:

Attachment to such dictatorship can hardly be thought 
I to indicate attachment to the principles of an instrument
I of government which forbids dictatorship and precludes

the rule of the minority or the suppression of minority 
rights by dictatorial government.8?

; In Baumgartner v. United S t a t e the Supreme Court unanimously re- 

; versed a lower court ruling sustaining the denaturalization of a

j citizen for pro-German sentiments expressed subsequent to his admis-
i
j sion to citizenship. To uphold this revocation, Justice Frankfurter 

1 contended, one would have to assume that statements made after 

j naturalization accurately reflected the petitioner's state of mind

; at the time of acquiring citizenship.

j 8itibid., p. 158.
| 85lbid., p. 187.
I 86322 U.S. 665 (I9ii3).______________________________ _______
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The logical validity of such a presumption is at 
best dubious, even were the supporting evidence less 
rhetorical and more conclusive. ?

The inescapable conclusion of these two decisions is that denatural­

ization will not be tolerated short of substantial evidence of lack
88of attachment to the Constitution prior to naturalization* Sub­

sequent conduct is a valid reason for revocation of citizenship only

I if it is a continuing example of disloyalty dating from the period
i
| before the granting of citizenship, and only then if the proof is 

j "clear, unequivocal and convincing." Needless to say, the Court’s

I position met with less than enthusiastic reception, for it in effect
89, spelled the end of indiscriminate denaturalization. The future

I difficulty that would be encountered in meeting the test required
i
; by the Court was succinctly summarized by a former official of the 

I Justice Department:

| In these two cases the Supreme Court has laid down
j a burden of proof which is difficult indeed to meet in
! cases involving such intangible and indefinite matters
i as allegiance and attachment to constitutional principles

on which concepts men’s minds differ very greatly.90

87Ibid., p. 677.
j ®®Knauer v. United States, 328 U.S. 65k U9lt5)* Here the Court 
; sustained a denaturalization decree on the ground that there was un- 
| equivocal and convincing evidence that a naturalized citizen had been 
I loyal to Germany before, during, and after his naturalization.

89Robert E. Heffemman, "Communism, Constitutionalism and the 
i Principle of Contradiction," Georgetown Law Journal, 32 (i91j3-Ui).

9°Balch, p. I£5.
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Whether concerned with evidentiary matters or statutory con­

struction, the Supreme Court has exhibited a zealous regard for the 

individual's rights in denaturalization proceedings. Since 1915

the government has been victorious in only one case involving de- 
91naturalization. Two naturalized citizens had been stripped of 

their citizenship under the Act of 1920.^ Eichenlaub and Wilaumeit 

had been convicted of violation of the Espionage Act after their 

naturalization. The essential question before the Court was whether 

the Act of 1920 limited deportation to aliens who had never been 

naturalized? The majority concluded that the statute made no dis­

tinction, Aliens, whether they had never been naturalized, or had 

acquired and lost their citizenship, came within the meaning of the

Act.^ When a statute lacks clarity the doubts will usually be
9kresolved in favor of the individual. The government brought de- 

naturalization proceedings against an individual and contended that 

in his petition for citizenship he falsely answered the following 

questions:

^United States ex rel Eichenlaub v. Shaughnessy, 338 U.S. £21091107:— :---------*—

92kL stat. 593 (1920).
9h n  other oases dealing with statutory construction; hlapprott v. 

United States, 335 U.S. 601 (l9lt8). In denaturalization proceedings 
the government must offer "proof of its charges sufficient to satisfy 
the burden imposed on it, even in cases where the defendant has made 
default in appearances." (p. 613). United states v. Zucca, 35l U.S.
91 (1955). Pursuant to the Immigration and Nationality Act of 1950 
the filing of "an affidavit showing good cause" is a prerequisite for 
maintaining a denaturalization suit*

^^Nowak v. United States, 356 U.S. 660 (1957)} Maisenberg v. United 
StatesTHiS U.S. (̂ 70 (1957).
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Are y o u  a  believer in anarchy? Do you belong to 
or are y ou associated with any organization which 
teaches or advocates anarchy or the overthrow of 
existing government i n  this country???

The petitioner responded in the negative, though he was at the time 
a member of the Communist Party. However, the Court believed that 
the question was ambiguous, and asserted that the petitioner could 
have understood the question to refer to anarchist organizations 
that advocated overthrow of the government. In any event, his member­
ship in the Communist Party did not demonstrate with "clear, un­
equivocal and convincing" evidence a lack of attachment to the 
principles of the Constitution.

Denationalization. The marked differences in the Court's treat­
ment of citizens and aliens is readily apparent from the foregoing 
rulings. It is necessary for the government to establish its oase 
for denaturalization beyond a  reasonable doubt. Implicit in the 
judiciary's reasoning is the fear that a precedent for widespread 
revocation of citizenship might justify the extension of these con­
trols to native-born citizens. Even more stringent safeguards seem 
to exist for citizenship acquired by birth. In Nisikawa v. D u l l e s ^  
the Court declared that involuntary military service in a  foreign 
army during wartime does not constitute expatriation. On the same 
day a  divided Court invalidated a section of the Nationality Act of

^Nowak v. United States, 356 U.S. 660, 663 (1957). 
96356 U.S. 129 (1957).
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19it0 providing for loss of citizenship for conviction and dishonor- |
97j able discharge for wartime desertion. The majority concluded that

i  !I the statutory provision, penal in nature, was inconsistent with the
! i; Eighth Amendment's protection against cruel and unusual punishment, .;
j j

j Justices Frankfurter, Burton, Clark, and Harlan, in dissent, were of
!

I the view that the Congressional authority in this instance should be
j  1
i  interpreted as an extention of the war power, !
| '

! Clearly Congress may deal severely with the problem I
( of desertion from the armed forces in wartime] it is !
; equally clear, from the face of the legislation and

from the circumstances in which it was passed, that 
Congress was calling upon its war powers when it made 
such desertion an act of expatriation.^

; Moreover, the four justices argued that the statute was not penal,

j  and thus "cruel and unusual punishment" was not involved. The
| :
; majority foreclosed denationalization legislation, a suggestion denied 

: by the minority. If jus soli, jus sanguinis citizenship can be lost 

j  only through voluntary renunciation, then the Court1s ruling, while 

| decisive, does not remove all confusion. The question then arises
I !
j as to what constitutes a voluntary or an involuntary act. The issue j

! of denationalization has not been conclusively resolved. The Supreme I

!  Court has noted probable jurisdiction in a case involving another j

Congressional attempt at denationalization —  the revocation of i; I
97Trop v. Dulles, 356 U.S. 86 (1957).

I 98| Ibid., p. 121.
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citizenship of an individual who willfully absents himself from the
99United States during wartime to avoid the draft*

Summary* Regard for the security of the United States has 

prompted Congress to initiate far-reaching legislation to control 

alien activity. The regulation is concentrated in three principal 

areas —  exclusion, deportation, and denaturalization. The consti­

tutionality of all three has been sustained by the Supreme Court.

A submissive Court has characterized Congress’s control over the 

exclusion of aliens as plenary. It is doubtless true that whatever 

the legislature decrees for the foreigner at the gates, the courts 

must, within their self-imposed bounds, give assent to. Admission 

to the United States carries with it the guarantee of more substan­

tial protection, particularly due process of law. Where the Supreme 

Court has saved a foreign subject from deportation, more often than 

not a denial of due process or an ultra-vires act on the part of the 

executive was the reason. Little comfort can be drawn, however, from 

these isolated instances, since the power of Congress to prescribe 

conditions for deportation remains unchallenged by a majority of the 

Court. Citizenship, once bestowed, may not be removed for insubstan­

tial reasons. The scrupulous regard for evidence manifested by the 

Court has with frequency frustrated efforts at denaturalization and

^ Mackey v. Martinez. 359 U.S. 933 (1958). On April 18, I960, the 
Supreme Court, without reaching the constitutional issue, remanded 
the ease to the District Court for further proceedings. Mackey v. 
Martinez, No. 29- October Term, 1959*

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

io5

denationalization.

That regulation of aliens is interrelated -with, the maintenance 

of internal security has not escaped the Court. On more than one 

occasion the judiciary has recognized and accepted this datum as 

legitimate concern of Congress, not to be lightly regarded by the 

judiciary. That an alien still retains an allegiance to a foreign 

country, however tenuous it may be, creates a reasonable presumption 

that his activities are worthy of scrutiny by this government, and in 

some cases even more serious curtailment of liberty may be necessary.

Unanimity has been lacking on the Court in these cases® Liber­

tarian justices, such as Black and Douglas, reject harsh governmental 

controls that obviously offend their sense of enlightened justice. 

They are not loath to express their objections in strongly worded 

dissents. Their appeal to broad humanitarian principles, nobly and 

succinctly stated, made little imprint on the more practical-minded 

majority. It may be that American immigration and naturalization 

laws are illiberal, unjust, and even unenlightened. The difficulty 

that confronts the judiciary is its inability to agree on the alien’s 

constitutional position in American society today. For the moment a 

majority of the Court is unprepared to substitute its judgment for 

that of Congress, admitting the injustices that exist. But perhaps, 

as a more basic proposition, they do not feel that the judicial pro­

cess is the appropriate instrument for altering public policy enun­

ciated and implemented by the political branches of government*
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CHAPTER 17

LOYALTY

It is axiomatic that loyalty and national security are closely 

interrelated. A nation cannot expect to survive internal crises and 

external threats without the allegiance of its citizens and particular­

ly of its public servants. This fact was clearly recognized by the 

framers of the Constitution when they incorporated in that document 

an oath for all public officials.'1' Yet loyalty is an intangible j the 

mare enumeration of oaths do not necessarily promise security or un­

swerving fidelity to the United States. There seems, however, to be 

something comforting in an express pronouncement of allegiance to 

fundamental principles upon which democratic society is built. It is 

not, therefore, surprising that the fears generated by alien ideolo­

gies in the past two decades have found expression in demands for 

orthodox acceptance of prevailing democratic views. In l9i*3 the 

Supreme Court, in a dramatic reversal of an earlier decision, invali­

dated a state statute compelling public school children to salute the 

American flag even though doing so violated their religious scruples.̂

■̂ Article 17, Clause 3.

Ŵest 7irginia Board of Education v. Barnette, 319 U.S. 62U (l9b2). 
1x1 Mtnearaville School District v. Gobitis, 310 U.S. 586 (19U0), the 
Court had sustained & similar statute.

106
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j  Justice Jackson denied the right of government to enforce conformity:- ]
I
iiI

If there is any fixed star in our constitutional j

constellation, it is that no official, high or petty, j
can prescribe what shall be orthodox in politics, ■
nationalism, religion, or other matters of opinion or ;

i force citizens to confess by word or act their faith 
therein.3

There are, therefore, impermissible bounds to governmental in-
I ;
| quiry and control. The Bill of Rights guarantees freedom of belief 

and expression. It would seem that the fundamental individual freedom i
to differ, to espouse unpopular causes, requires no less protection 

I than the public policy of encouraging loyalty.

But in recent years it has not been concern for the loyalty of 

i  the private citizen so much as for the governmental employee that has
i  \
I ' ;> raised the most serious and perplexing constitutional problems. Vic- i
] j
tory in war, disillusionment in peace might well characterize American :

| attitudes in the past twenty years. The capitulation of the Axis

; Powers in 191)5 supplied only slight respite for a security-conscious j
| I
i government. The menacing doctrines of international Communism, with !i
its attendant philosophy of revolution and subversion fostered fear j

II
and suspicion and shattered complacency. The manifestation of this j

j  uneasiness came in vigorous efforts to remove from the public payrolls
i

| all who professed belief in and adherence to Communist principles. As 

j early as 1939 the Hatch Act forbade the government to hire any person

3| Ibid., p. 6i*2.
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who belonged to an organisation that advocated the overthrow of con­

stitutional government by illegal meansContemporaneously, the 

House Committee on Un-American Activities, under the chairmanship of 

Martin Dies, began conducting investigations into the loyalty of 

government employees. The revelations of this committee (whether true 

or not, and the evidence seems to support the conolusion that in many 

instances the charges were reckless and unsubstantiated)^ played no 

small part in the development of a post-war loyalty security program.^ 

For the most part its establishment was the responsibility of the 

President and his subordinates. However, Congress was not loath to 

act when it thought it detected executive foot dragging. A case in 

point involved Messrs. Lovett, Watson, and Dodd. All three gentlemen 

worked for government agencies. On February 1, 191*3, Congressman 

Dies charged the three with being affiliated with Communist front 

organizations, and asserted that they were unfit for public service. 

Following a legislative investigation that essentially sustained the 

Congressman’s allegations, the House of Representatives added an

amendment to an appropriations bill cutting off the salary of the 
7

three* The Senate agreed reluctantly and the President, lacking the

**53 Stat. llitf (1939).
5Alan Barth, The Loyalty of Free Men (New York, Viking Press.

19*1), p. 72.
6Thomas I. Emerson, David M. Helfeld, ’’Loyalty Among Government 

Employees,” Yale Law Journal, 58 (191*8), 8.

757 Stat. 1*50, Section 301* (191*3).

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

109

item veto, signed the bill. Shortly thereafter Lovett, Watson, and
Dodd challenged the law and ultimately the Supreme Court granted 

8review. The Court chose to restrict its consideration to a  single 
question. Ed.d the legislation constitute a bill of attainder, which 
Congress under the Constitution is forbidden to enact? The answer 
was in the affirmative. Justice Black, as spokesman for the Court, 
rejected the contention that the enactment was merely an appropriation 
matter over which Congress had complete control. The Court viewed 
the measure as clearly designed to force the dismissal of the em­
ployees.

The Lovett case did not bear on any constitutional right to pub­
lic employment or the permissible reasons for executive dismissal on 
security grounds. At most the judiciary disallowed legislative dis­
missal of employees in the executive branch whe n  not even the semblance 
of judicial proceedings h ad been followed.

The Constitutional Status of the Public Employee. Before con­
sidering the C o u r t ’s disposition of cases dealing with government 
employment and security it is well to take note of the constitutional 
position of the public servant. It would seem that admission to 
government service is a privilege which m a y  be granted or denied, sub- 
ject to reasonable limitations. Qualifications m a y  be prescribed

^United States v. Lovett, 326 U.S. 303 (191*5).
^United Public Workers v. Mitchell, 330 U.S. 75 (191*6). See also, 

Garner r. Board of Public Works of Los Angeles, 31*1 U.S. 716, 725 
(195)0). (Justice Frankfurter concurring), and Arch Dotson, "The 
Emerging Doctrine of Privilege in Public Employment," Public Adminis­
tration Review, l5 (1955), 87. The Author characterizes the position
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with respect to competency, intelligence, reliability and related

factors a As early as 1883 Congress established the Civil Service

System in an effort to replace the spoils system with more reasonable
10criteria for recruiting public employees. But it does not follow 

that the nondiscriminatory denial of employment opportunities in 

government is offensive to any constitutional provision. The epigram 

of Oliver Wendell Holmes is often mentioned to substantiate this point 

of view. "Petitioner may have a constitutional right to talk politics, 

but he has no constitutional right to be a policeman. To a large 

extent, however, this statement oversimplifies the issue and raises 

the problem that has confronted recent courts. It is one thing to 

assert that public service is not a vested right. It is quite another 

question to attempt to delineate the scope of protection afforded the 

employee in government service. As Professor David Feliman has so 

succinctly stated, "While there may not be in the present state of the 

law, any constitutional right to public employment, there is constitu­

tional right in public employment."^ In a very real sense the prob­

lem of the Court has been to ascertain what rights are granted the 

government employee against arbitrary and capricious dismissal. At

that public employment is a privilege rather than a legal right as 
"unsound, unwise, and unnecessary."

10Civil Service Act of 1683, 22 Stat. ii03 (1883).

^ McAuliffe v. New Bedford, 155 Mass 216, 220 (1892).
12David Fellman, "The loyalty Defendants," Wisoonsin Law Review, 

(1957), 5.
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the least, due process would seem to dictate elementary standards
i-sunder ordinary circumstances* However, national security may 

require considerable flexibility in authority to dismiss if the 

government is to protect itself from dangerous or potentially danger- 

our employees who are security risks.

The Federal Loyalty-Securlty Program. The government's loyalty- 

security program was instituted in 19h7 by President Harry S. TrumanM 

Its purpose was to provide procedures for removing disloyal employees, 

and for preventing the recruitment of such individuals. Four years 

passed before the Supreme Court considered any aspect of the program, 

and its decision in Bailey v. Richardson^ was valueless as an in­

sight into the justices' conception of public policy versus individual 

rights in government employment. An evenly divided Court sustained 

the dismissal of Miss borothy Bailey because of her membership in the 

Communist Party.^ As is customary in such situations no opinion was

filed. The petitioner had denied membership in the Communist Party
%

and argued that she was loyal to the United States. Nevertheless, she 

was discharged, largely on the basis of information provided by name­

less Informers, whom she was not permitted to confront or cross-

B̂ernard Schwartz, "The Supreme Court —  1958 Term," Michigan Lav 
Review, 58 (1959), 175.

1\xecutive Order No. 9835, 12 Federal Register, 1935 (19U7).

U.S. 918 (1950).
16Justice Clark took no part in the consideration or decision of 

the case.
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examine. The identity of the division on the decision was not

announced, but the comments of individual justices in a later case,
17Joint Anti-Fascist Refugee Committee v. McGrath, indicated fairly 

conclusively how the justices voted in the Bailey decision. Justices 

Douglas and Jackson left no doubt concerning their disagreement with 

the procedures by which Dorothy Bailey had been suspended. Douglas 

remarked:

Dorothy Bailey was not, to be sure, faced with 
a criminal charge and hence not technically entitled 
under the Sixth Amendment to be confronted with the 
witnesses against her. But she was on trial for her 
reputation, her job, her professional standing. A 
disloyalty trial is the most crucial event in the 
life of a public servant. If condemned, he is branded 
for life as a person unworthy of trust or confidence. 
To make that condemnation without meticulous regard 
for the decencies of a fair trial is abhorrent to 
fundamental justice.

Justice Black's constitutional attack on the loyalty program and 

Justice Frankfurter’s concern for due process in security cases 

strongly suggest that they, along with Douglas and Jackson, were the 

four who found the procedures followed in the Bailey case deficient. 

Because Justice Reed, Chief Justice Vinson, and Justice Minton dis­

sented in the Refugee Committee Case, they probably voted to sustain 

Dorothy Bailey’s dismissal. Ety the process of elimination, Justice 

Burton seems to be the fourth member of this group.

i73iil U.S. 123 (1950).
l8Ibid., p. l80. Justice Jackson remarked, "An equally divided

court ioday, erroneously, I think, rejects the claim that the individ' ual has hearing rights." (p. 186).
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At the outset the Court had to determine the validity of stand­

ards utilised in the dismissal of government employees. The inde­

cisiveness of the Bailey deoision was compounded by the variegated

views of six opinions in Joint Anti-Fascist Refugee Committee v.
19McGrath. In essence the dispute involved the authority of the

Attorney General to compile a list of organizations deemed subversive

and to include organizations without the benefit of a prior hearing.

The Attorney General's list was furnished to the Loyalty Review

Board and in turn circulated among various governmental agencies.

Employees affiliated with groups cited by the Attorney General might

find their service with the government terminated. Three organiza-
20tions protested their inclusion on the list on the claim that they 

were charitable organizations. Justice Burton joined by Justice 

Douglas assessed the Attorney General's action as arbitrary because 

the listing had been completed without an "appropriate determination." 

The restraint with which Burton approached the issue was not shared 

by his colleagues. Justice Black, asserting that due process was 

lacking, also challenged the constitutionality of the practice in­

volved here. "More fundamentally, however, in my judgment the 

executive has no constitutional authority with or without a hearing, 

officially to prepare and publish the lists challenged by

193ljl U.S. 123 (1950).
20Joint Anti-Fascist Refugee Committee, National Council of 

American-Soviet Friendship, Inc., and The International Workers 
Order.
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petitioners. To do so, he believed, would be to enact a bill of 

attainder. Justice Frankfurter observed that the right to a hearing 

was of the essence of due process, while Justice Douglas, agreeing 

that notice and hearing were essential, sided with Black on the con­

stitutional question. ”1 do not see how the constitutionality of this

dragnet system of loyalty trials which has been entrusted to the
22administrative agencies of government can be sustained.” Justice 

Jackson, although he criticized the '’extravagance" and "intemperance” 

of his brethren, 2^ shared their views on the impingement of due 

process. The dissenters were Justices Reed and Minton and the Chief 

Justice. They could see no objection to a listing that carried no 

legal penalties. "Reasonable restraints for the fair protection of 

the povernment against incitement to sedition cannot properly be said 

to be 1undemocratic* or contrary to the guarantees of free speech. 

Otherwise the guarantee of civil rights would be a mockery."2̂  Notice 

and hearing were not required in circumstances where there was no 

loss of liberty or propertyj to permit the extension of these privi­

leges "would amount to interference with the Executive's discretion, 

contrary to the ordinary operations of Government."2̂  At least on

21Joint Anti-Fascist Refugee Committee v. McGrath, 31*1 U.S. 123,
Ht3 (35Fo7. "

22Ibid., p. 180.
23Ibid., p. 183.

2itIbicLf p. 199. 

fecbid., p. 203.
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one point a majority of the Court concurred. The procedures that

were employed by the Attorney General were not acceptable. For four

Justices due process required notice and hearing. Black and Douglas

felt, additionally, that the whole program of loyalty trials was

invalid, while the three dissenters justified the Attorney General's

actions as a reasonable implementation of security policy. The

peripheral question of confrontation at security hearings remained

unclarified insofar as a majority of the Court was concerned. It is

interesting to note that while this issue was raised frequently in

subsequent cases, it did not again receive extensive treatment in a
26majority opinion until 1958.

In 1955 the Supreme Court was again asked to review the classi­
fication of organizations based on their political beliefs.2̂  The 

Communist Party was required under the terms of the Subversive 

Activities Control Act of 1950^® to register with the Attorney 

General as a "Communist-Action" organization. A hearing was con­

ducted by the Subversive Activities Control Board that resulted in 

the recommendation that the Party be registered. However, part of the 

evidence upon which the determination was made was offered by wit­

nesses suspected of perjury. Thereupon the Party requested leave to

2̂ Greene v. McElroy, 360 U.S. ii7U (1958).
27Communist Party of the United States v. Subversive Activities 

Control Board, 35Iu.S. EE5 (l955).
286U Stat. 987 (1950).
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file an affidavit to adduce additional evidence. The government 

conceded that certain witnesses were under investigation for possible 

perjury, but contended that on balance the evidence was sufficient to 

support the finding of the Board. The Court of Appeals accepted the 

government’s position. The Supreme Court limited its inquiry to the 

single question of the alleged perjurious evidence and its effect on 

the outcome of the hearing. Justice Frankfurter, for the majority, 

announced:

When uncontested challenge is made that a finding 
of subversive design by petitioner was in part the 
product of three perjurious witnesses, it does not 
remove the taint for a reviewing Court to find that 
there is ample innocent testimony to support the 
Board's finding. ^

Therefore, the case was remanded to the Board for further hearing. In 

dissent, Justices Clark, Reed, and MLnton maintained that the credi­

bility of the witnesses had been attacked at the initial hearings, 

and that the original determination should be allowed to stand. The 

Court majority, over the objections of the dissident Justices, 

avoided constitutional questions.

As cases reached the Court in the 1950's affecting the scope of 

the government's power to dismiss its own employees, persistent 

efforts were made to obtain an elucidation of the constitutional 

issues. Without exception these attempts failed as the,judiciary

29Communist Party of the United States v. Subversive Activities
Control Soar37 35TU.IT 1 3 5 , 0 3 5 5 ) . -----------------
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! seized upon lesser grounds for resolving particular controversies, 
i  i
| Certainly there -were ample opportunities to elicit a definitive state-j
I i| raent from the Court. The problem of nonconfrontation, for example,
i  3 0  '
i was evaded by the Justices in Peters v. Hobby. Dr. Peters had
i| served in a non-sensitive position as a Special Consultant to the
j •  1

j United States Public Health Service. Several times between I9b9 and 

j  1953 he was cleared of charges that he was a member of the Communist 

|  Party. In April 1953 the Loyalty Review Board conducted an inde- j

! pendent post-audit and concluded that there was reasonable doubt of !
| j
: his loyalty. Thereupon, Dr. Peters was dismissed and barred from

I further government service. At all of the aforementioned hearings

he was denied access to the information used against him. The Court

! ruled that his dismissal contravened the Presidential Executive Order

limiting the Board's authority to "cases involving persons recommended :

I for dismissal on grounds relating to loyalty by the loyalty board of
31; any department or agency." Post-audit was inconsistent with this 

! provision. Even though Justice Black was amenable to the resolution 

I of the case on this basis, he hastened to add:
; i

I,
I wish it distinctly understood that I have grave 

j  doubt as to whether the Presidential Order has been i

authorized by any act of Congress. I also doubt that j

; the Congress could delegate power to do what the Presi-
I dent has attempted to do in the Executive Order under

consideration here.32

l°3h9 u.s. 331 (1951:).
•^Executive Order 9835, 12 Federal Register 1935 (191:7).

| 3SPeters v. Hobby, 3h9 U.S. 331, 350 (1951:).

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

118

! A question of statutory construction served as the justification i
I ;

33 '! for avoiding constitutional issues in Cole v. Young. Here a Food ;
| '
j  and Drug Inspector in New York was suspended and subsequently dis- |
i

j  missed because of sympathetic association with Communists. As a
i i

| veteran he was subject to certain protections flowing from the

Veterans' Preference Act.3̂  Specifically he could not be removed
I
; without cause, and he could appeal to the Civil Service Commissionj :
i  and its ruling would be binding. However, a law passed in 19503'*
! I

, !i authorized the removal of any employee whose continued presence in ;
j

! government service was inconsistent with the interests of national

: security. The Civil Service Commission contended that the 1950

legislation superseded the Veterans' Preference Act and they refused 

i to entertain his appeal. The Supreme Court disagreed:

We conclude (1) that the term "national security" is
used in the Act in a definite and limited sense and 
relates only to those activities which are directly con­
cerned with the nation's safety, as distinguished from the 
general welfare; and (2) that no determination has been 
made that petitioner's position was affected with the |
"national security," as that term is used in the Act.
It follows that his dismissal was not authorized by the j
1950 Act and hence violated the Veterans' Preference Act. j

i
I I
i I

By basing its ruling on the meaning of national security as ;
I-------------  |
I 3335l U.S. 536 (1955).

% 8  Stat. 390 (19Wt).: I
| Stat. JU76 (1950).

36Coj£ V. Young, 351 U.S. 536, 5h3 U 955).
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j  understood in the 1950 Act the Court was able to avoid the delicate
i .

constitutional question of the extent of the President's removal j
I

power. In dissent, Justices Clark, Reed, and Minton construed the t

Act as permitting discharges without reference to the character of 

the position.

The Court again manifested its affinity for procedural correct-
; 37 i; ness in Service v. Dulles. The point in contention here was the au-

| thority of the Secretary of State to dismiss a Foreign Service Officer:
I| in violation of departmental regulations promulgated for handling
i
; security cases. Service's discharge was defended by invoking the

so-called "McCarran Rider."38 This "rider" was a Congressional

| enactment vesting the Secretary with absolute discretion to dismiss

| government employees. However, a unanimous Court chose to consider i

; existing departmental regulations as applicable to discharges under j

! the "McCarran Rider." If true, the petitioner's dismissal was affect- 
] : 
j ed without proper observance of existing regulations, notwithstanding j

| the McCarran Rider." The Court phrased its ruling in these words:

While it is of course true tha.t under the McCarran 
Rider the Secretary was not obligated to impose upon 
himself these more vigorous substantive and procedural 
standards, neither was he prohibited from doing so, as 
we have already held, and having done so he could not, j

| so long as the regulations remained unchanged, proceed J
i  without regard to them. 39 !

3735ii U.S. 363 (1956).

| 3865 Stat. 5«i, Section 103 (195l).

|____^ Service v. Dulles, 35U U.S. 363, 368 (1956)._________ __________
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By the mid-1950's constitutional attacks on the federal loyalty- j

! security program had failed to receive substantial attention from the j

I ' 1j Court except for the ever-present cirticisms found in dissenting j

! opinions. As one observer noted:j
i :
i While many an epigram from the majority side has
j  inspired condemnation of the Government's security

program, a court majority in support of a successful 
constitutional attack upon it is still lacking.

j
| Nonetheless, the Court continued to invalidate dismissals whenever the !
i ;
J  letter of the law on departmental regulations was in any way vio- ,
' hi i: lated. In i959 the Court was again faced with the issue of con-

k2; frontation. The petitioner here was an aeronautical engineer em­

ployed by a private concern under contract with the governmentHis 

: security clearance for dealing with classified information was re­

voked because of his alleged association with known Communists. The 

: record of the hearings conducted prior to the revocation of his 

! clearance included information supplied by confidential informants. j

I __
i  Robert J. Morgan, "Federal Loyalty-Security Removals 19h6-1956," 
j  NQkra3tca Law Review, 36 (1957), k2h. |
| ^Vitarelli v. Seaton, 359 U.S. 535, 96 (1950). "Because the j  
j  proceedings attendant upon petitioner's dismissal from government j 

! service on grounds of national security fall substantially short of i  

| the requirements of the applicable departmental regulations, we hold 
i that such dismissal was illegal and of no effect.” j
; ^ Breene v. McElroy, 36O U.S. h7h (1950) • j

^Once before the Court had been asked to clarify the authority of 
I private concerns to dismiss employees because of membership in the 
jCommunist Party. Black v. Cutter Laboratories, 351 U.S. 292 (1955). 
i The Court disposed of the case as involving the construction of a 
local contract under local law. It did not present a substantial 
federal question.
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J  Subsequently he was discharged by his employer and was unable to j
! secure employment elsewhere. Because the petitioner's dismissal

resulted directly from governmental action, he attacked the validity j 
of the procedures followed in determining that his security clearance ;

i iI| should be withdrawn. Questions that had remained largely dormant 

| since the Bailey^ and Joint Anti-Fascist Refugee^ cases now seemed1 i
| destined for judicial interpretation. In a lengthy opinion delivered j 
j  by Chief Justice Earl Warren the majority skirted close to the con-
I i

stitutional question, but rested its decision on much narrower 

! grounds. The controlling problem was articulated by the Chief 

; Justice:

Whether the Department of Defense has been authorized 
to create an industrial security clearance program under 

| which affected persons may lose their jobs and may be
j restrained in following their chosen professions on the
I basis of fact determinations concerning their fitness for
i  clearance made in proceedings in which they are denied the
1 traditional procedural safeguards of confrontation and

cross-examination
iI
i

i Of especial interest is the Chief Justice's use of the word "tradi-

j  tional" in referring to the procedural rights of confrontation and
!!
I cross-examination. In point of fact the Court could not refer to any

^Bailey v. Richardson, 3Ul U.S. 918 (1950).

^Joint Anti-Fascist Refugee Committee v. McGrath, 3l*l U.S. 123 
(195077“̂

^Greene v. McElroy, 360 U.S. 1*7li, U93 (1958).
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precedents where procedural rights of confrontation and cross- 1

examination were made applicable to the type of hearing under con- j

sideration here. A reading of previous decisions would seem to sug- j
I ;
I gest that the matter was judicially unresolved. Of course, one may
j |

! assume that Warren conceived of these procedural, rights in the ab-| j
j stract. In any event eight members of the Court did agree that
i !j Congress had not authorized reliance on proceedings where the indi-
j  ’
; vidual was not "accorded the chance to challenge effectively the evi- 1
i I|
dence and testimony upon which an adverse security determination 

might rest."̂ 7 The majority refused to decide whether the President 

possessed inherent authority independently to create a program such ;

as the one utilized here or whether Congressional action was neces- 

j sary. Further, they refrained from ruling on "what the limits on ;

; executive or legislative authority may be."^ chief Justice

i Warrens

We decide only that in the absence of explicit 
authorization from either the President or Congress 
the respondents were not empowered to deprive pe- 

i titioner of his job in a proceeding in which he was
not afforded the safeguards of confrontation and cross- 

I e x a m i n a t i o n . j

: let, while disclaiming any intention of settling the constitutional i1
| question, one is left with the unmistakable impression that at least j
!  |

**7Ibid., p. 502.
^ Ibid., p. 508.

j  **9Ibid.
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five justices^ were prepared to find the practices that it pro- j

scribed not only lacking in explicit executive or Congressional j
5lauthorization but inherently unconstitutional. The Chief Justice j

i :
j  lent credence to this assumption when he characterized such programs i
I Ej? 1i as involving "doubtful constitutionality,"^ Justices Frankfurter,
t
! John Marshall Harlan, and Charles Evans Whittaker concurred in the !

| decision of the Court but essayed to point out that they were !

j "intimating no views as to the validity of those procedures.Only j
I 1
| Justice Clark dissented, believing that there was ample authorization, 

i Thus, at one point he remarked sarcastically:

How the Court can say, despite the facts, that the 
President has not sufficiently authorized the urogram 
is beyond me, unless the Court means that it is neces- 

j sary for the President to write out the Industrial |
! Security Manual in his own hand*^

Concerning the constitutional question Clark was indeed pessimistic: |
; i; !
| While the Court disclaims deciding this constitu-
| tional question, no one reading the opinion will doubt
| that the explicit language of its broad sweep speaks ;

! CqChief Justice Warren, Justices Black, Douglas, Brennan, and 
Stewart.

I Joseph L. Rauch, Jr., "Nonconfrontation in Security Cases," 
 ̂Virginia l»aw Review, hB (1959), H83»
! ^Greene v. McElroy, 360 U.S. U7U, 507 (1958).

g3Ibid., p. 50d.

I %bid., p. 521.
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in prophecy. Let us hope that the winds may change*
If they do not the present temporary debacle will
turn into a rout of our internal security.55

The Greene decision marks the most recent expression by the Court on 

the federal loyalty-security program.-  ̂ The dicta in that case seem 

to portend a more sympathetic court attitude for the employee em­

broiled in a security trial. While the constitutionality of the 

security program in general has never been enunciated by the high 

tribunal, the Court has certainly proceeded on that assumption. By 

insisting on an undeviating compliance with existing procedures the
e?7Court has, with one exception, invalidated all dismissals from 

government service in security cases.

The Taft-Hartley Won-Communist Affidavit. Post-war concern 

about the growth of Communist influence in the United States and its 

resultant effect on internal security was manifested in many quarters. 

Accompanying the government’s institution of a program to minimize 

disloyalty among federal employees was the growing belief that the 

American labor movement was susceptible to Communist infiltration. 

Communist designs on labor unions have been explained in the follow­

ing words*

55Ibid., p. 521*.
56Taylor v. McElroy, 360 U.S* 709 (1958). The Court held that 

the case was moot because the petitioner's security clearance had 
been restored.

57Bailey y. Richardson, 3J4I U.S. 9l8 (1950).
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The reasons for Communist interest in the trade 
union movement are obvious. First, a position as an 
officer in a labor union gives the Communist Party 
member a base of operations and an income. To the 
public, he is built up as a union leader rather 
than as a Communist. The nature of his work —  
organising, negotiating, directing strikes —  brings 
him close to the workers, where he can capitalize 
on the industrial injustices and inequities that often 
exist and stir up class hatred and industrial warfare.^

Bartially to offset these potential or existing dangers the 

Congress in 19U7 .required as a part of the Taft-Hartley Act the filing 

of a non-Goraraunist affidavit by all labor union officers.^ Failure 

to comply with this provision, albeit carrying no criminal penalties, 

would result in the loss of privileges before the National Labor 

Relations Board. The constitutionality of this portion of the Taft- 

Hartley Act was affirmed by the Supreme Court in 1950.60 The affi­

davit was assailed as an infringement of the First Amendment. But 

the government contended that the provision in no way circumscribed 

beliefs or freedom of expression, inasmuch as it did not punish speech 

or result in the removal of any individual from office. In short, the 

non-Communist affidavit was justified as a reasonable regulation of 

interstate commerce. Because Communists were committed to foster 

political strikes that would obstruct the free flow of commerce,

58Lawrence Kearns, "Non-Communist Affidavits Under the Taft- 
Hartley Act," Georgetown Law Journal, 37 (191*9), 297.

5961 Stat. U*6, Section 9(h) (191*7).
60American Communications Association v. Douds, 339 U.S. 382 

(191*9 T
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I Congress might enact legislation to prevent such occurrences. The ;
i iCourt, speaking through Chief Justice Vinson, agreed that Congress j

i
had not exceeded its powers

j  When particular conduct is regulated in the interest
| of public order, and the regulation results in an in- ,
j direct, conditional, partial abridgement of speech, the 
|  duty of the courts is to determine which of these two j

conflicting interests demands the greater protection j

| under the particular circumstances presented. 1

! Even admitting the indirect effect of the affidavit on freedom of I
i !j j
! speech, Congress had reasonable grounds on which to act: ;| i

In enacting Sec. 9(h), Congress had as its objective 
the protection of interstate commerce from direct inter­
ference, not any intent to disturb or proscribe beliefs 

' as such*^I !
i  ji
Justice Frankfurter and Justice Jackson concurred but expressed reser- 1

: 1
! vations about the validity of that portion of the oath that required j
j !

! the affidavit to forswear belief in Communism in addition to actual
i I
j membership in the party. As Jackson remarked: j

; . I
i

All parts of this oath which require disclosure of j
overt acts of affiliation or membership in the Communist |
Party are within the competence of Congress to enact . . .  j

I any parts of it that call for a disclosure of belief un-
i connected with any overt act are beyond its power.63 |

63Tbid., p. 399.
62 Ibid., p. U07.

63Ibid., p. kl&.
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Justice Black dissented and indicated that he found the affidavit, 

in its entirety, repugnant to constitutional principles.^

The disposition of the constitutional question largely removed 

the Taft-Hartley oath as a significant factor in Court decisions re­

lated to loyalty and security. For the reason that the oath was 

defensible only if the practical dangers of Communism to the labor 

movement were accepted, it is significant that the Court acceded to 

legislative concern, and gave judicial notice to the aims of the 

Party.

On several occasions the judiciary has disposed of jurisdictional 

problems accruing from the non-Communist oath. The Court maintained 

that the National Labor Relations Board could not proceed against an 

employer at the insistence of a union affiliated with the CIO when 

the latter had not executed the non-Communist affidavit.^ However, 

Sec. 9(h) does not preclude the issuance of a complaint for unfair 

labor practices after the required non-Communist affidavits have been 

filed, even though they had not been filed when the union brought the 

charge Concerning other problems involving the construction of

^In Osman v. Douda, 339 U.S. 816 (1919), the Court again affirmed 
the labor oath as it applied to membership or affiliation in the 
Communist Party. However, the Justices were evenly divided with 
respect to the provisions of the oath relating to beliefs. Chief 
Justice Vinson, Justices Reed, Burton, and MLnton would also sustain 
this portion. Justices Black, Frankfurter, Douglas, and Jackson dis­
agreed. Justice Clark took no part in the case.

65NLRB v. Highland Park Manufacturing Company, 3ll U.S. 371 (1952).
66NLRB v. Pant, 311 U.S. 371 (1952). See also, NLRB v. Coca-Cola 

Bottling Company of Louisville, 350 U.S. 211 (1955). Employers in an 
unfair labor practices dispute before the NLRB may show non-compliance
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this provision, the Court has held that state courts may not enjoin

peaceful picketing even when the union had not filed the necessary 
67oath, and the criminal penalties provided in the Taft-Hartley Act 

for th9 filing of a false affidavit are the sole sanctions avail­

able.68

Passports. The loyalty oath was sustained implicitly in the 

case of government employees, explicitly insofar as labor union of­

ficials were concerned, and yet another extension of the oath was
69denied in Kent v. Dulles. 7 In recent years the State Department has 

made the filing on an affidavit forswearing membership in the Gom- 

munist Party a prerequisite for obtaining a passport. The denial of 

passports to Communists or Communist sympathizers was grounded in the 

belief that such persons, in their travels in foreign countries, 

might bring harm to the United States. Thus, control over foreign 

travel came to be equated with domestic security."  ̂ The Supreme 

Court in the Kent case examined the source of the authority upon which 

the State Department purported to act in refusing passports because of 

alleged Communist beliefs or membership in the Communist Party. In a

with Section 9(h) of the Taft-Hartley Act.

6^ United Mine Workers v. Arkansas, 351 U.S. 62 (1955).
^ L e e d o m  v. International Union, 352 U.S. li»5 (I956)j Meat Cutters 

v. Labor Board, 352 U.S. l53 (1955).
69357 U.S. 116 (1957).

^Louis Jaffe, "The Right to Travel the Passport Problem," Foreign 
Affairs, 35 (1956), 18. ----
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S to U decision the Court, without reaching the constitutional issue,

held that Congress had not authorized this action.. Justice Douglas

contended, "The right to travel is a part of the "liberty" of which

the citizen cannot be deprived without due process of law under the 
71Fifth Amendment." Moreover:

Since we start with an exercise by an American citizen 
an activity included in constitutional protection, we will 
not readily infer that Congress gave the Secretary of State 
unbridled discretion to grant or withhold it.^

Justices Clark, Burton, Harlan, and Whittaker Dissented. They con­

cluded that the Secretary of State had relied on existing statutory 

authority.7^

The decision of the Court in the passport areas is not strange. 

For a careful examination of Court pronouncements in related areas 

reveals a pattern of judicial caution in the implementation of 

loyalty-security programs because of their far-reaching effect on 

rights of the individual. Three conclusions may be tentatively 

reached about the inclination of the Court. First, such programs 

must be clearly and explicitly authorized by the President or Congress.

71Kent v. Dulles, 357 U.S. 116, 125 (1957).

72Ibld„ p. 129.

7^Dayton v. Dulles, 357 U.S. l M  (1957). Here the petitioner had 
executed the oath but he was denied a passport because of his asso­
ciation with suspected subversives. Using the same reasoning as in 
Kent, the Court concluded that the Secretary of State was without 
authority to deny the passport.
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Inference or implied approval is insufficient. Secondly, when there 

is such authorisation in unmistakable terms the latter of the law or 

regulations must be followed without deviation. Finally, and on this 

point some confusion still prevails, the victim of a security or 

loyalty hearing is entitled to some elementary protection consistent 

with due process of law.

State Loyalty Programs. The rapid expansion of loyalty programs 

since L9h$ has not been confined to the federal government. States 

also have been cognizant of the threat posed by employees in posi­

tions of trust whose allegiance was suspect. As the federal security 

program progressed the States were concurrently inaugurating their 

own policies to insure loyalty at the local level.Numerous con­

stitutional challenges were levelled against these procedures, and 

the Supreme Court, aware of the momentous problems involved, extended 

review to a variety of loyalty programs.

The first reaction of the Court was one of tentative silence.

In Parker v. i£s Angeles County7̂  the Court agreed as one to dismiss 

the writs of certiorari on the grounds that the constitutional issues 

were not ripe for decision. The case concerned actions brought by 

several civil servants to prevent the enforcement of a loyalty oath. 

But the Court felt that the disposition of the various questions

Robert E. Cushman, Civil Liberties la the United States (Ithaca, 
Cornell University Press7 i9i>6), p. 177.

7*338 U.S. 327 (19li9).
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raised was left unclear by a reading of the lower court decision.

For example, there Has some question as to what compulsion, if any, 

followed the disclosure of information required in the oaths, like­

wise it was uncertain whether the lower court upheld the right of 

discharge, later in Shub v. Simpson the Court denied a petition 

for certiorari that would ’’advance and expedite the hearing of an 

appeal from a decision of the Court of Appeals of the State of Mary­

land affirming the denial of a petition for writ of mandamus. 

Subsequently, the Maryland statute did reach the high court. a per 

curiam opinion accepted the State Supreme Court's decision on the 

proper construction of the oath required of all candidates for public 

office. That interpretation, paraphrased, was that the individual 

had not knowingly been a member of any organization engaged in the 

attempt to overthrow the government by force and violence. The 

elemsnt of scienter was decisive, and with the assurance of the 

Maryland Attorney General that he would urge this construction to the 

proper authorities, the Court was satisfied.

The substantive issues raised by state loyalty oaths were touched

763UO U.S. 86l (1950).
^ Ibid., p. 861. The case concerned the denial by the Secretary 

of State of Maryland of a certificate of nomination tendered by the 
Progressive candidate for Governor. The refusal was based on the 
failure of the petitioner to execute an affidavit as required by the 
Maryland Subversive Activities Act of 191*9*

vfiGerende v. Board of Supervisors of Elections of Baltimore, 3J4JL 
U.S. $6 (19i>0).
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on  only tangentially in the above cases. Beginning in 1951 a series 
of disputes cams to the Supreme Court that went to the heart of the 
prohlem. In essence the decisions of the high tribunal fell into 
three major categories: loyalty oaths for government employees, 
teachers, and exemption on property taxes.

In Garner v. Board, of Public Works^  the Court sustained the 
constitutionality of a loyalty oath required by the city of Los 
Angeles of all public employees. The oath covered belief in the 
overthrow of the government b y  unlawful means and extended to mem­
bership in organizations that advocated such a philosophy. Justice 
Clark stated the portion adhered to b y  the majority:

We think that a  municipal employer is not disabled 
because it is an agency of the States from inquiring of 
its employees as to matters that may prove relevant to 
their fitness and suitability for public service. Past 
conduct may well relate to present fitness] past loyalty 
may have reasonable relationship to present and future 
trust.

The Court assumed that scienter w as implied in the oath. Even though 
the oath related to past conduct the judiciary was ready to admit 
that the requirement was a  reasonable presumption of the close con­
nection with present fitness for public service. Unquestionably the 
accepted view that public service is a  public trust guided the Court 
and afforded justification for dismissals where trust was lacking.

79M  U.S. 716 (1950).
80Ibid., p. 720.
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One m a y  argue, quite apart from the question of disloyalty, that the j

public servant who refuses to submit to inquiry concerning his trust, |
|
iforfeits the usual presumption of innocence and suggest unreliability.! 

This contention may be especially valid when the employee occupies a 'j
! sensitive position.
I II :
I The teaching profession has been the object of official scrutiny, j
I !

1 Classroom teachers deal with impressionable minds, and the State has
i 1; insisted that members of that exalted profession comport themselvesj ;
| in accordance with the highest standards of integrity and proficiency, i
! j

; Loyalty has been considered inextricably intertwined with these 
1 virtues:

Teachers must possess qualifications other than j
' academic proficiency and loyalty. Once they lose 

their reputation for honesty, morality, and patriot- j

! ism they cannot do an efficient job in the classroom,
and, hence, lack the essential qualifications for j

| members of the teaching p r o f e s s i o n . ^  j

i At the same time, however, the pursuit of knowledge to which the j
| teacher is committed, necessitates flexibility and freedom from
I i
| thought control. Academic freedom has long been jealously guarded as
iI
| a worthy goal of a  democratic society. The difficulty of balancing
i these two interests has not been made easier by the fear of Communism
| that has been so widespread in the post-war era. To the Supreme 

—

John Miller, "Constitutionality of Efforts to Dismiss Public 
! School Teachers for Loyalty Reasons," Marquette Law Review, 1x2 
j  (1956-59), 229.
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Court fell the arduous task of attempting to find the appropriate
limits of State control over the academic profession#

In 1951 the Court reviewed the New York Feinberg Law and ruled
82that it was constitutional. The law was described by the Court:

j It is the purpose of the Feinberg Law to provide for
! the disqualification and removal of superintendents

of school^, teachers, and employees in the public 
! schools in any c ity or school district of the State
! who advocate the overthrow of the Government by unlaw-

means or who are members of organisations which 
have a  like purpose# ^

The Board of Regents of the Public School System was authorized to
■ compile a list of organizations whose beliefs and practices brought
■ them within the terms of the Feinberg Law. The act was mainly
j  attacked as a deprivation of freedom of speech and assembly. Buti
| Justice Minton observed that there was no interference with either 
j right if the individual separated himself from the teaching profes- 
j sion. The Justice observed that no one had the right "to w ork for the 
| State in the school system on their own terns.11 There were three 
i dissents, with Justices Black and Douglas taking sharp issue with 
their brethren on the constitutional question. Justice Frankfurter 

rested his opinion on a point of jurisdiction and did not touch the

82i Adler v. Board of Education of City of New York, 3U2 U.S. U85
: (1951T: "

®%bid., p. 1*90.
i

8^Ibid., p. 1*92.
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merits of the case. Thus the Court agreed that membership in an

organisation declared by a State law or a State agency to advocate

overthrow of the Government by unlawful means was adequate cause for

the dismissal of public school teachers. Yet the judiciary has held

that membership must include scienter. The dismissal of teachers

solely on the basis of organizational membership regardless of their

knowledge of the purposes of the organization to which they belong
85offends due process.

Equally important with membership in proscribed organizations 

is the State's insistence that each teacher has the obligation to 

respond to proper investigations into his background. The Court has 

chosen to interject the view of what constitutes an appropriate 

inquiry insofar as dismissal may consequentially follow such hearings. 

In slochower v. Board of Higher Education of New York City^  a 

divided Court invalidated, as a violation of due process, a provision 

of the New York City charter that required the summary dismissal of 

an official who invoked the privilege against self-incrimination. 

Slochower, an Associate Professor at Brooklyn College, relied on the 

privilege in testifying before a Congressional investigating commit­

tee. Thereupon he was discharged. The Court viewed summary dis­

missal based on the use of a constitutional privilege as repugnant.
*

"At the outset we must condemn the practice of imputing a sinister

Pieman v. Updegraff, U.S. 183 (1952).
86350 u.s. 55i (1955).
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meaning to the exercise of a person’s constitutional right under the 
87Fifth Amendment.” Moreover, "The privilege against self­

incrimination would be reduced to a hollow mockery if its exercise

could be taken as equivalent either to a confession of guilt or a
88conclusive presumption of perjury.” Admittedly, Slochower had no 

vested right to be a professor, but the majority of the Court argued 

that a proper inquiry must be conducted in conf omity with due 

process. The majority, it is worth noting, did not foreclose dis­

missal under similar circumstances where such action had been preceded 

by a hearing, presumably by some proper state agency, at which time

the investigation would inquire into various aspects of the employee's 
89fitness. Four justices dissented in the Slochower case. Justice 

3taed asserted, “The fact that the witness has a right to plead the 

privilege against self-incrimination protects him against prosecution 

but not against the loss of his job."^

On June 30, 1956 the Supreme Court handed down decisions in 

Beilan v. Board of Public Education, School District of Philadelphia?1 

and Leraer v. Casey.?2 The former sustained the validity of the

87Itod., p. 557.
88Ibid.
8o
7Jon Z. Krasnowiecki, “Confrontation by Witnesses in Government 

Employee Proceedings,” Notre Dame Lawyer, 33 (1958), 191.
90Slochower v. Board of Higher Education of New York City. 350 U.S. 

551, 562 (1955).
9i357 U.S. 399 (1957). 

92357 U.S. 1*68 (1957).
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dismissal of a public school teacher, the latter affirmed the dis- ,

charge of a subway conductor. Both dismissals grew out of the re- j

fusal of the employees to answer questions put to them concerning j
itheir loyalty. Beilan was fired because he declined to give informa- ;

tion to his superintendent about his loyalty or his association with !

| a Communist organization. Justice Burton phrased the question as !
j i
I follows:
i ;
| i

Whether the Board of Public Education for the School I
District of Philadelphia, Pennsylvania, violated the 
due process clause of the Fourteenth Amendment to the '
Constitution of the United States when the Board, pur­
porting to act under the Pennsylvania Public School 
Code, discharged a public school teacher on the grounds 
of "incompetency" evidenced by the teacher's refusal of 
his superintendent's request to confirm or refute 
information as to the teacher's loyalty and his activi- 

j ties in certain allegedly subversive organizations.93

! i: The majority saw no conflict with due process in this case. They
i !
i observed that Beilan's dismissal was based on his refusal to answeri |
! the questions propounded of him and not because of disloyalty. The

• Pennsylvania Supreme Court had contended that wilful refusal to

i answer constituted incompetency, and the majority did not think that 
i I
j this interpretation was unreasonable. !
j ■ |

j Lerner's dismissal as a subway conductor came as a result of j
i ' !
i his refusal to answer questions put to him by his superiors about his j

i alleged membership in the Communist Party. He relied on the Fifth

93̂Beilan v. Board of Public Education, School District of Philadel­
phia,“ l^Tu.S. 399, 550 (l9f>7) •
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Amendment privilege against self-incrimination. The Supreme Court 

accepted the State Court's determination that the appellant -was ;
I i
discharged because his refusal to answer the questions asked of him ;

furnished reasonable doubt of his trust and reliability. Therefore, 

i  the majority could state that the dismissal was not based on the use
j |
j of the Fifth Amendment. Simply the refusal to answer regardless of 

| the reason cost the appellant his job, because such refusal proved
i

| that he was unreliable. The Slochower case was distinguished. i
! ;
i :

j  Justice Harlan made the distinction:i

In Slochower such a claim had been asserted in a 
federal inquiry having nothing to do with the qualifi­
cations of persons for state employment, and the Court 
in its decision carefully distinguished that situation 
from one where, as here, a State is conducting an 
inquiry into fitness of its employees.^

: i

Dissents were filed in both cases by the Chief Justice, and Justices 

! Black, Douglas, and William J. Brennan. Their disagreement was 

| cogently stated by Blacks
i ;

The fitness of a subway conductor for his job 
j  depends on his health, his promptness, his record j
j  for reliability, not on his politics or philosophy
| of life. The fitness of a teacher for her job turns j

i on her devotion to that priesthood, her education, and
her performances in the library, and the classroom, 

i  not on her political beliefs.9 5  j

^Lerner v. Casey, 357 U.S. 1*68, U77 (1958).
95Beilan v. Board of Public Education, School District of Philadel- 

j phia, j57 U.S. 3̂ 9, liIF (i957). 'The latest Supreme Court' decision on 
! this issue came in Nelson v. Los Angeles County, 362 U.S. 1 (1959). 
Petitioner was an employee of l^s Angeles County. He refused to 
answer questions concerning subversion before the House Committee on

Reproduced with permission o f the copyright owner. Further reproduction prohibited w ithout permission.



www.manaraa.com

139

j  On the same day that the Court rendered its decision on the two ;
i  j
j cases cited above, it also considered the validity of a California j
I i
| requirement that veterans file a loyalty oath as a prerequisite to 

j obtaining property tax exemptions.9 3̂ The appellants were honorably 

discharged veterans who sought to avail themselves of the exemption I

j  but refused to sign the oath. For this reason alone they were denied j

i the exemption. The Court assumed, without deciding, that the oath I

| was constitutional, but held that its enforcement provisions were

j  invalid since they placed the burden of proof on the individual. !
i  :i . |

We hold that when the constitutional right to speak 
is sought to be deterred by a state’s general taxing 
program due process demands that the speech be unen­
cumbered until the state comes forward with sufficient 
proof to justify its inhibition.97

: In concurrence, Justice Black took the opportunity to express his 

I disagreement with the philosophy fundamental to this program and to 

: others similar to it:

j I am convinced that this whole business of penalizing j
people because of their views and expressions concerning 

j government is hopelessly repugnant to the principles of
freedom upon which this nation was founded and which j
have helped make it the greatest in the w o r l d . 9 8  j

i Un-American Activities. His refusal was in violation of California j  
| state law and instructions from his superiors. He was discharged for j 
; insubordination. The Supreme Court sustained his dismissal, and j
held that the California law did not violate due process.

96Speiser v. Randall, 357 U.S. 513 (1957).
9?Ibid., p. 529.

| 98Ibid., p. 531.
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At the same time the Court, using similar reasoning as that applied

in the Speiser opinion, held that the enforcement procedures of a

California oath required of churches as a condition for receiving tax

exemptions was inconsistent with the Due Process Clause of the Four- 
99teenth Amendment.

Doctors, Lawyers, and Loyalty. Various professions have deemed 

it appropriate to insure that their integrity not be compromised by 

members whose conduct is not in keeping with the highest professional 

ethics. In accordance with this supervision, stringent requirements 

may be imposed for admission to the profession and discipline meted out 

to erring members. The medical and legal professions have been noted 

for their concern. The Supreme Court has usually refrained from inter­

ference in the regulation of professions. The Court has held that the 

suspension from practice for six months of a physician convicted of 

contempt of Congress for refusing to produce before a committee of

Congress certain documents that had been subpoened did not violate the 
100Constitution. The legal profession, because of its concern for the 

loyalty of its members, has evoked several disputes. Bar examiners 

have been vigilant in their efforts to prevent disloyal persons from 

obtaining the privileges of their calling. Petitioners who have 

applied to practice law are required to demonstrate, in addition to a

99"First Unitarian Church of Los Angeles v. County of Los Aneeies.
357 uTsTTi# (1957). ------------
100Barsky v. Board of Regents, 31)7 U.S. 1)1*2 (1953).
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proficiency in the law, good moral character.J-01 However, the Court 

lias insisted that rational standards must he applied for determining 

what constitutes good moral character. Past membership in the Com­

munist Party, long since ended, coupled with present evidence of

integrity and competence was an insufficient reason for denying a
102petitioner's application to take the state bar exam.

Similarly, the Court has held that a refusal to respond to 

questions about membership in the Communist Party does not buttress 

doubts about a petitioner's character and thus enab3.es bar examiners 

to refuse to certify an individual to practice law when he has met 

all other requirements In this particular case the petitioner 

freely denied that he subscribed to any belief in the overthrow of the 

government by unlawful means. However, he declined to state for the 

record whether or not he was a member of the Communist Party.

One can perceive a more vigorous protection of the individual in 

these cases than that manifested by the judiciary in coping with 

public employees involved in security and loyalty programs. Perhaps 

the Court sees a distinction between private and public employment 

and feels that the latter admits of more elaborate safeguards.

Summary. The comprehensive and detailed loyalty and security

^■Ralph S* Brown, Jr., John D. Fassett, "Loyalty Tests for Ad­
mission to the Bar," University of Chicago Law Review, 20 (1952-53), 
1*80.

102Schware v. Board of Bar Examiners of New Mexico, 353 U.S. 232 
{1956)1

1Q%onigsberg v. State Bar of California, 353 U.S. 202 (1950).
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programs initiated in the past fifteen years have centered judicial 

attention on unique and perplexing issues not easily resolved by a 

reliance on precedent. In fact the judiciary had remarkably little 

in the way of Btare decisis upon which to construct a meaningful 

philosophy of loyalty consistent with constitutional principles. It 

may be true, as one observer noted, that the present loyalty programs 

"simply raises in a current form the age old struggle between freedom 

and restriction in political expression.""^ Still, the complexities 

of the many-sided threats imposed by totalitarian ideologies are not 

dismissed by neatly turned phrases. The Hoimesean aphorism that 

there is no constitutional right to public employment avoids the 

fundamental problem of today. Few, if any members of the Supreme 

Court would deny the truth of this position. Nonetheless, there is 

dissension on the Court regarding rights to be accorded in public 

service. Perhaps there would be little reason for more than passing 

interest if dismissal from public service was accomplished for the 

traditional reasons of incompetence or wrong doing. But the current 

designation of "loyalty" and "security" risks implies a serious 

stigma. Therefore, the Court has felt constrained to examine with 

special care the procedures employed in separating the public servant 

from his livelihood and casting serious doubts on his allegiance to 

his country. Federal and State governments have forcefully asserted 

their view that internal security demands a measure of loyalty beyond

■^Emerson, p. 133*
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the conventional standards previously expected of public servants.

And if these requirements infringe on the beliefs of the individual 

or his freedom of expression, then he must make his choice between 

public service and untrammeled freedom.

The Supreme Court has not been unwilling to accede to these 

demands for protection that loyalty and security programs supposedly 

foster. They have quietly acquiesced in the federal loyalty-security 

policies, but concurrently they have demanded an end to procedural 

irregularities. Judicial affirmation of the loyalty oath has en­

hanced the efforts of unions to rid themselves of Communists, and has 

facilitated the implementation of effective methods to bar Communists 

from positions of trust in state governments.

Some members of the Supreme Court feel that judicial tolerance 

has been overextended, and the cost exacted in the name of national 

security too great. This libertarian view has been eloquently ex­

pressed by Justice Black:

Loyalty oaths, as well as other contemporary 
"security measures," tend to stifle all forms of 
unorthodox or unpopular thinking or expression —  
the kind of thought and expression which has played 
such a vital and beneficial role in the history of 
this nation. The result is a stultifying conformity 
which in the end may well turn out to be more de­
structive to our free society than foreign agents 
could ever hope to be. The course which we have been 
following the last decade is not the course of a 
strong, free, secure people, but that of the frightened, 
the insecure, the intolerant. I am certain that loyalty 
to the United States can never be secured by the end­
less proliferation of "loyalty" oaths; loyalty must 
arise spontaneously from the hearts of people
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who love their country and respect their government.1^

Despite the criticism levelled at the Court by Black and the 

other libertarians, there is no proclivity on the part of the Court's 

majority to follow the activist approach. Nor would it be correct 

to characterize the decisions rendered in loyalty-security cases as 

examples of extreme judicial self-restraint. Rather, the Court is 

proceeding with caution, forswearing absolutes, and seeking a 

clearer understanding of the type of loyalty demanded today, always 

cognizant of the limitations imposed in a constitutional democracy.

1(̂ 3peiser v. Randall, 357 U.S. 513, 532 (1957).
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CHAPTER V

THE INVESTIGATORY POWER

The legislative investigation is neither a unique nor an unex­

plored avenue of governmental activity."*" For years the Congress of 

the United States as veil as the various state legislatures have

relied on information derived from such investigations in order to
2establish an adequate basis for legislation. The contemporary 

spate of inquiries into subversive activities is but another exten­

sion of the legislative concern for national security. As an impor­

tant adjunct of the power of Congress, the investigatory process

merits the respect of the courts, usually accorded in a system of
3separation of powers. Judicial deference, however, would be

Some studies on the investigatory process include: Alan Barth, 
Government tg Investigation (New York, The Viking Press, 1955); M. 
Nelson, Me Geary, The Developments of Congressional Investigative Power 
(New York, Columbia Ifaiversity Press, 19ii0); Telford Taylor, Grand 
Inquest (New York, Sinom and Schuster, 1955); "Congressional Investi­
gations," University of Chicago Law Review, 18 (1951).

2James R. Richardson, "The Investigating Power of Congress —  Its 
Scope and Limitations," Kentucky Law Journal, I4I4. (1955-56), 322. The 
first Congressional investigation on record occurred in 1792. Between 
1792 and 1929 Congress authorized more than three hundred investiga­
tions.

3
J. W. Fulbright, "Congressional Investigations: Significance for 

the Legislative Process," University of Chicago Law Review, 18 (1950- 
51), bill. Senator Fulbright described the importance of legislative 
investigations in these words: "The power to investigate is one of the 
most important attributes of the Congress. It is perhaps also one of

lli5
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inconsistent with constitutional guarantees if unlimited fact-finding 

expeditions were immune from any control. Thus the paramount issue 

becomes that of ascertaining the appropriate scope of the investiga­

tory power, and this vexatious task has fallen squarely into the lap 

of the Supreme Court* Despite an occasional disclaimer by individual 

justices, the Court has insistently asserted its duty to review the 

actions of committees of inquiry.^ Even so, the judiciary must guard 

against treading on the legitimate powers of the Congress.

Were Congressional investigations mg rely a matter of eliciting 

facts for the purpose of passing laws the Court's function would be 

immeasurably easier. However, the protection of the individual 

against unwarranted intrusion into his private affairs necessitates 

at the least certain minimum standards of legislative conduct. The 

balancing of individual versus public interests does not always 

commend itself to facile judicial formulas. Since i9i£ the national 

security of the United States has been the frequent justification

most necessary of all the powers underlying the legislative function.. 
The power to investigate provides the legislature with eyes and ears 
and a thinking mechanism. It provides an orderly means of being in 
touch with and absorbing the knowledge, experience and statistical 
data necessary for legislation in a complex democratic society. With­
out it the Congress could scarcely fulfill its primary function."

Êisler v. United States, 338 U.S. 189, 196 (19W). Justice Jack­
son remarked, "I think it would be an unwarranted act of judicial 
usurpation to strip Congress of its investigatory power, or to assume 
for the courts the function of supervising congressional committees.
I should . . .  leave the responsibility for the behavior of its 
committees squarely on the shoulders of Congress."
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for the assumption of a iatitudinarian concept of the investigatory 

power. The argument is often advanced that the government'2 concern 
for self-preservation embraces extremely broad legislative and 

executive authority. Because of the acbnitted scope of power to deal 

with threats to the security of the nation, a corresponding breadth 

of investigatory power is a prerequisite to the performance of these 

duties. This view has been spelled out more explicitly in a recent 

articles

The basic concept of the American system, both 
historically and philosophically, is that government 
is an instrumentality created by the people, who alone 
are the original possessors of rights and who alone 
have the power to create government. It follows that 
this government must have and retain the power to in­
quire into potential threats of itself, not alone for 
the selfish reason of self-preservation but for the 
basic reason that, having been established by the people 
as an instrumentality for the protection of the rights of 
people, it has an obligation to its creators to preserve 
itself

This line of reasoning implies a syllogistic argument that might be 

phrased in the following manner. Self-preservation is the most im­

portant concern of government and least amenable to judicial checks# 

Legislative investigations are necessary tools for acquiring informa­

tion to fashion a policy of national security. Therefore, legislative 

investigations related to self-preservation are least amenable to 

judicial cheeks. One may quarrel with this reasoning by suggesting

5^Richardson, p# 332#
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that the premises upon which it is based are fallacious# There was 

no evidence until recently that the Supreme Court, either tacitly or 

otherwise, gave any credence to this thesis. But the Barenblatt 

opinion̂ 1 (to be considered later in this chapter) contains in its 

language —  implicitly at least —  the view that the judiciary is 

prepared to assign a higher priority to investigations that concern 

national security.

Legislative Investigations in Historical Perspective. In many 

respects the approach of the Supreme Court to legislative investiga­

tions in the 1950's was predicated on earlier court decisions. Thus 

the judiciary was not writing on a clean slate. There is no specific 

constitutional authorization for the legislative inquiryj however,

such a power is supported by implication from the mandate that legis-
7

lative power is vested in Congress. The scope of this power was 

given its first extensive consideration in Xilbonrn v. Thompson.̂

The House of Representatives had authorized an investigation into a 

"real estate pool1' in which Jay Cooke and Company had a large inter­

est. Kilboura's refusal to testify after being subpoened by the

House resulted in his punishment for contempt of Congress? At issue 
~
Barenblatt v. United States, 360 U.S. 109 (1958).

^United States Constitution, Article I, Section 1.

®103 U.S. 168 (i860), 
o
Anderson v. Dunn, 6 Wheat 20k (1821). The power of Congress to 

punish for contempt was sustained.
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was the question whether Congress could institute an inquiry into 

purely private affairs unrelated to any valid legislative transaction. 

| The Court did not deny the intrinsic authority of Congress to in- 

| vestigate, but greatly qualified this power by demanding that there 

I be an explicit relationship between such investigations and those 

I areas in which Congress was competent to pass laws.
i

We are sure that no person can be punished for con- 
| tumacy as a witness before either House, unless his

testimony is required in a matter into which that House 
| has jurisdiction to inquire, and we feel equally sure
i that neither of these bodies possesses the general power
! of making inquiry into the private affairs of the

citizens.

• For the first time the Supreme Court indicated that investigations

| undertaken by the legislature could be circumscribed. In essence the i
I i
! . I

| Kiiboum decision proscribed investigations into areas where Congress !

j could not constitutionally legislate. If rigidly enforced, this 

; doctrine might effectively curtail the scope of the Congressional 

inquiry. Yet. not a single occasion has arisen since i860 when the

| Court has applied the Kilbourn test. On the contrary there has been
I
a noticeable dilution of the standard.

| In 1927 a second landmark case dealing with Congressional in-

| vestigations reached the Court. In McQrain v. Daugherty*-1 the Court
I
affirmed the authority of Congress to compel a private individual to

10Kiiboum v. Thompson, 103 U.S. 168, 190 (l880). 

n 273 U.S. 135 (1926).
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appear before one of its committees and give testimony. If Kilbourn 
had left any lingering doubts as to the constitutionality of the 
investigatory power, the decision announced by Justice Willis Van 
Devanter in McGrain erased them.

We are of the opinion that the power of inquiry —  
with process to enforce it —  is an essential and ap­
propriate auxiliary to the legislative function.-^

Furthermore, the investigation was consistent with legislative pur­

poses j it was not simply an inquiry to serve no useful ends. Though 

the McGrain decision did not overrule the Kilbourn case, it did 

largely destroy its effectiveness, and future Courts were to pay 

little heed to the pronouncements contained therein. In 1952 Justice 

Frankfurter referred to "the loose language of Kilbourn v. Thompson, 

103 U.S. 168, the weighty criticism to which it has been subjected*"^ 
Undoubtedly, at the base of the repudiation of Kilbourn was the be­

lief that the standard it imposed on legislative investigations was 

unrealistic. Contemporary public policy forcibly demonstrates that 

there is little that is outside the realm of governmental activity, 

either directly or indirectly. Congress would not be hard pressed to 

justify investigations on this ground, and for the courts to interpose 

their conception of legitimate legislative activity might well con­

stitute a usurpation of the prerogatives of Congress. Likewise, "the 

question of ascertaining the motives of Congress as a whole verges

12Ibid., p. 17U.
■United States v. Rume-iy,. 3lj5 U.S. 1|X, 1*6 (1952).
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on the impossible."-^

The legislative committees that delved into the problems of 

subversion in the 19U01s and 1950's could rely on rather substantial 

authority as reflected in Court precedents. Valid areas of investi-
•jC j i

gation included legislation, "composition and order of Congress," 

and the legislative task was facilitated by the judicial acceptance 

of the contempt power.1  ̂ In 1935 the Supreme Court had sustained the 

right of the Senate to initiate contempt proceedings against an 

individual for the destruction of papers he had been subpoened to 

produce before a Senate committee.

Despite the judicial scrutiny given to the investigatory power 

there had been no case that directly involved the question of sub­

version before 1957. Yet, perhaps public attention during the last 

two decades has been focused on this aspect of the Congressional 

inquiry more than upon any other. In particular the House Committee 

on Un-American Activities, created in 1938* was subjected to pene­

trating appraisal by lawyers and laymen a l i k e T h i s  committee has

■̂ Avrura M. Gross, "Constitutional Law —  Congressional Investiga­
tion of Political Activity —  Watkins v. United States Reexamined," 
Michigan Law Review, $8 (i960), 1*12.

•̂ cGrain v. Daugherty, 273 U.S. 135 (1926).

l6In re Chapman, 166 U.S. 661 (1897).
•̂ Anderson v« Dunn, 6 Wheat 201* (1821).

Burney v. McCracken, 291* U.S. 125 (l93U)»
19Seei Robert K. Carr, The House Committee on Un-American Activi­

ties (Ithaca, Cornell University Press, 1952)j August R. Ogden, The 
Dies Committee (Washington, Catholic University Press, 191*5).
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conducted an intensive, and aeoording to its critics, a ruthless
20examination of subversive practices in the United States. The iar­

ranging inquest into private associations and beliefs touching on

Communism has occasioned some support, but at the same time has
21elicited condemnation. In 1950 Senator Joseph McCarthy began a 

frontal assault on alleged Communism in government, and his investiga­

tions became one of the burning issues of the last decade. The 

emotional heat generated by the controversy over the threat of Com- 

munism even resulted in a new word for the American lexicon, McCarthy-

sim. Generally a word of approbrium, it was used most frequently by
22the critics of Senator McCarthy and his methods. Real concern was

expressed by individuals who deprecated legislative inquisitions,

guilt by association, character assasination, and the generally low

level of fairness often associated with the Communist investiga- 
23tions. At the other end of the spectrum, equally sincere Americans 

applauded the work of legislative investigations of Communism as a

20Abe Fortas, "Abusive Practices of Investigating Committees* 
Methods of Committees Investigating Subversion - A Critique," Notre 
Dane Lawyer, 29 (l953-510, 19b*

21See* Taylor, Grand Inquest] Corliss Lament, Freedom Is as 
Freedom Does (New tork, Horizon Press, 1956).

22W. F. Buckley, Jr., L. Brent Bozell, McCarthy and His Enemies 
(Chicago, Henry Regnery Co., 1951;), p. 267.

2%obert J. Harris, "The Impact of The Cold War Upon Civil 
Liberties," Journal of Politics, 18 (1956), 13. See also, Nathaniel 
Weyle, The Battle Against Disloyalty (New York, Thomas Y. Crowell 
Co., 19517,‘pT5F3r---------- —
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j  valuable service in behalf of internal security

! A new phase of the investigatory power developed during this ■
; I

| period. Exposure came to be recognized in many circles as a desirable j
' 25; if not a principal goal of Congressional committees.  ̂ It was
i
! i

| plausible to argue that public opinion had to be awakened to the

! insidious threat posed by the Communist apparatus. Therefore, com- j
j  i

I  mittees of inquiry might legitimately undertake this task. As sub- j
I i
i stantiation for this view, Woodrow Wilson's comment in his book 

| Congressional Government was cited:

The informing function of Congress should be pre­
ferred even to its legislative function. The argument 
is not only that discussed and interrogated administra­
tion is the only pure and efficient administration, 
but, more than that, that the only really self-governing 
people is that people which discusses and interrogates
its administration.26

Exposure simply for the sake of exposure without any valid connection 

to the legislative power raises a constitutional issue because in a 

legislative hearing the accused is deprived of the usual procedural 

protections that are corollaries of the judicial process.

Investigations into Subversion. In light of these and other

^Lloyd K. Garrison, "Congressional Investigations: Are They a 
Threat to Civil Liberties?" American Bar Association Journal, Uo
(1951:).

25Sanford M. Gage, "Constitutional Limitations Upon Congressional 
Investigations," UCLA Law Review, 5 (1956), 652.

^Woodrow Wilson, Congressional Government (lith ed., Boston, 1687), 
p. 303.
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considerations it is not surprising that the investigatory power

should again become a point of contention in the courts. What is

somewhat surprising is the hesitancy manifested by the Supreme Court

in coming to grips with the bold assertion of power claimed by some
27Congressional committees. In 1952 the Supreme Court decided the

23case of United States v. Rumely. While not concerned with the

question of subversion, the opinion did mark the first occasion in

recent years on which the Court had examined the scope of authority

of a particular committee. Edward A. Rumely, executive secretary of

an organisation known as the Committee for Constitutional Government,

refused pursuant to a subpoena to disclose certain information about

the organisation. Subsequently, he was convicted of contempt of 
29Congress. The committee had been authorized to conduct hearings on 

lobbying activities. Justice Frankfurter spoke for the Court and 

denied that the resolution authorizing the investigation encompassed

27
United States v* Josephson, 165 F. 2d 82 (2d Cir. 191*7), cert* 

denied, 333 U.S. 838 (191*8)} Barsky v* United States, 167 F. 2d 21*1 
(D.C. Cir* 191*8), cert. denied7 33h U.s7 Ui*3 (191*8).

283llS U.S. la (1952).
292 U.S.C. Seo. 192 (1958). "Every person who having been summoned 

as a witness by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under inquiry before 
either House, or any joint committee established by a joint or con­
current resolution of the two Houses of Congress, or any conmittee of 
either House of Congress, wilfully makes default, or who having ap­
peared, refuses to answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000 nor less than $100 and imprisonment in a 
common jail for not less than one month nor more than twelve months
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the information withheld by Rumely. By basing its decision on the 

premise that the committee exceeded its authority, the Court avoided 

the basic problem of delineating the power of Congress to confer on 

the committee the authority which it sought to exercise. The con­

curring Justices, Douglas and Black, were not so reticent to confront 

the constitutional issue. The two Justices reasoned that Congress 

could not investigate in areas where it lacked constitutional power 

to legislate, and the subject-matter of the investigation constituted 

a violation of freedom of speech and press in contravention of the 

First Amendment. The impact of the Rumely decision was to serve as 

a warning to committees that they must scrupulously adhere to the 

subject-matter under their jurisdiction. As Alan Barth noted, "It 

is one thing to strip Congress of its investigatory power and quite 

another to strip a committee of power which Congress never delegated

to it. There would be no judicial usurpation in the latter form of 
30judicial censure." Even so, the content of authorizing resolutions 

might not always afford clear evidence of the intent of Congress, 

additionally, one could reasonably argue that in the absence of ob­

vious ultra vires acts the Court would have to depend on its own 

conception of the appropriate scope of the committee's jurisdiction. 

Once an investigating committee's jurisdiction has been defined,

the questions propounded of witnesses must be pertinent to the subject 
31under inquiry. No witness can be punished for oontempt if his

^Barth, p. 26*
^2 U.S.C. Sec. 192 (1958).
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failure to respond to the interrogation of the committee is based on 
want of pertinency* This ground can be a substantial protection to 
witnesses particularly when the committee's quest is for information 
in the broad and oftentimes undefined area of "un-American" activi­
ties* In Watkins v. United S t a t e s ^  the Supreme Court essayed to 
resolve the intricate problems of pertinency* Watkins appeared be­

fore a  subcommittee of the House Committee on Un-American Activities 
on April 29, 195U* Ostensibly the investigation in progress was 
designed to educe information about Communism and the labor movement. 

Watkins had a  background of participation in:labor unions. He readily 
denied to the committee that he had ever been a  card-carrying Com­
munist. But he refused to indicate whether he was familiar with the 
political activities of other persons purported to be Communists. 

Specifically, Watkins declined to divulge^ whether h e  knew these 

individuals or whether to his knowledge they w ere affiliated w ith the 
Communist Party. His refusal was based on the contention that such 
information was beyond the scope of the committee's inquiry. Watkins 
was adjudged i n  contempt of Congress. The Court of Appeals at first 
reversed the conviction, but on rehearing affirmed, and the Supreme 
Court granted certiorari.

W a t k L n s 1 conviction was reversed b y  the Court on the grounds 

that the questions asked of him were not pertinent to the matter 
under examination. Chief Justice Warren's opinion went beyond this

*"SSb U.S. 178 (1956).
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i issue and ranged over the whole spectrum of the investigatory power. |j  j
At the outset Warren echoed the shibboleth that investigations must !

: be related to the function of legislation. "We have no doubt," he j

: observed, "that there is no congressional power to expose for the ;
' 33: sake of exposure."^ Moreover, the scope of a particular committee's 

: authority is found in its authorizing resolution, and that document 

must be precise in its language. Judging from this criterion the 

I Un-American Activities Committee was lacking in sufficiently explicit 

i directions. "Who can define the meaning of Un-American?,"^ chal-

: lenged the Chief Justice.
' |

When the definition of jurisdictional pertinency is j

as uncertain and wavering as in the case of the Un-
American Activities Committee, it becomes extremely
difficult for the committee to limit its inquiries to
statutory pertinency. 35 jI

■ !In order to answer questions a witness must be apprised of the nature !I
: of the investigation "with the same degree of explicitness and clarity j
: that the Due Process Clause requires in the expression of any element
! 36 1: of a criminal offense.""̂  In the circumstances of this case the
j
| inquiry was supposed to be that of Communism and labor. Yet, when the 

j  petitioner was presented with a list of thirty names to identify as 

to whether or not they were Communists it was discovered that seven

-̂ Ibid., p. 200.
% b i d ., p. 202.
•̂ Ibid., p. 206.

I ^Ibid., p. 209.
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! were totally unconnected with the labor movement. Therefore,, the

| Court reasoned that Watkins could not know what the question under
ii
| inquiry was nor how the specific questions were pertinent. The Chief 

: Justice said the investigating committees had a clear obligation toi i
| {

; inform the witness of the pertinency of the questions.

i  j
| Unless the subject matter has been made to appear with j

•(indisputable clarity, it is the duty of the investigative j
: body, upon objection of the witness on grounds of pertinency,

to state for the record the subject under inquiry at that j

time and the manner in which the propounded questions are 
! pertinent thereto.37 |
I ;

: None of these requirements had been met to the satisfaction of the 1

: Courtj therefore, Watkins' conviction was reversed. Only Justice 

| Clark dissented and noted, "I think the Committee was acting entirely !
j j

j ;

I within its scope and that the purpose of its inquiry was set out with j

! 'indisputable clarity.'"-^

The proponents of a broad investigatory power could take little
!comfort from the Watkins decision. Doubtless one can read the opinion 

i without a sense of alarm if he ignores the dicta, but it is precisely
i
in these statements that the Chief Justice goes to the greatest length 

to undermine the scope of authority possessed by the Un-American
!| Activities Committee. As one commentator observed:

!
If the Court in Watkins did not expressly say that

37Ibid., p. 215.
1 38I Ibid., p. 227.
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it struck down the resolution for vagueness, it went 
to great lengths in citing vagueness for naught.39

The investigatory power of the states was significantly atten­

uated in Sweezy v. New Hampshire^ decided the same day as Watkins. 

The New Hampshire legislature authorized the State Attorney General 

to make an investigation of subversive activities. Sweezy made two 

appearances before the Attorney General. On the first occasion he 

denied having ever been a member of the Communist Party. However, he 

stated that he would not answer any questions about the Progressive 

Party of New Hampshire or any of its members, asserting that this 

line of interrogation was not pertinent to the inquiry. In his 

second appearance Sweezy again declined to discuss the Progressive 

Party. Additionally, he refused to disclose the subject-matter of a 

lecture he had delivered at the University of New Hampshire. When 

he declined to answer these same questions before the State Superior 

Court, he was held in contempt and was ordered jailed until the con­

tempt was purged. The Supreme Court viewed the investigation as 

having deprived Sweezy of due process of law. The State legislature 

had defined a subversive as any person who Hby any means, aids in the 

commission of any act intended to assist in the alteration of the 

constitutional form of government by force and violence. Chief

^Joel I. Fleishman, “Constitutional Law —  Investigations —  Con­
tempt of Congress,« North Carolina Law Review, 36 (1957-58), U83.

°̂35it U.S. 23U (1956). 
k*Tbid., p. 21*6.
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Justice Warren dismissed this classification as too broad for the 

reason that it mads no distinction between innocent and knowing 

action. Even more importantly, however, the investigation impinged 

two basic individual liberties, political expression and academic 

freedom. ’’We believe that there unquestionably was an invasion of 

petitioner's liberties in the areas of academic freedom and political 

expression —  areas in which government should be extremely reticent 

to tread. The Attorney General's sweeping and uncertain mandate, 

and the lack of unequivocal evidence that the State legislature sought 

the information requested of Sweezy, was treated by the Court as 

supplementary reasons for reversing the contempt conviction. Justices 

Clark and Burton dissented. They contended that the right of the 

State to investigate subversive activities outweighed any privileges 

that Sweezy might assert.

The effect of the Watkins and Sweezy decisions was to reaffirm 

the principle that legislative investigations were not immune from 

judicial control. The issues raised in the two opinions were not 

novel, but the judicial pronouncements did seem to curtail the power 

of investigation.

Legislative hearings are not conducted as an unlimited inquisi­

tion into any and all areas. They are clearly confined to certain 

subject areas as authorized by Congress and questioning of witnesses

k^Ebid.» p. 250.
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must be relevant to the subject-matter under inquiry.^3 while no new 

constitutional ground was broken, the application of these limitations 

to Communist investigations seemed to indicate that so far as the 

Court was concerned the character of the investigation would not 

materially effect the outcome. Perhaps the most significant point 

in the Watkins opinion was the bold attack on the authorizing reso­

lution that created the Un-American Activities Committee. The Court 

found it entirely too vague. The standard of "indisputable clarity" 

would seem to be difficult to follow so long as Congress conceives 

of the threat of subversion as being general. Justice Clark took 

notice of this fact in his dissent. "In the conduct of such a pro­

ceeding it is impossible to be as explicit and exact as in a criminal 
)|J|prosecution."

As it happened, the fears expressed about the ultimate effect of 

Watkins and Sweezy were largely dissipated two years later in 

Barenblatt v. United States^ and Uphaus v. Wyman. ̂  The broad sweep 

of the Court*s earlier opinion was to a considerable degree refined 

by the more limited decisions in these two cases. Lloyd Barenblatt

ii3
Sacher v. United States, 356 U.S. 576 (1957). The Court struck 

down a contempt conviction because of lack of pertinency. Also,
Scull v. Virginia, 359 U.S. 3hb (1958). A contempt conviction re­
sulting from a refusal to answer questions before a State legislative 
investigating committee was reversed because of lack of pertinency.

^ Watkins v. United States, J&k U.S. 178, 225 (1956).

^360 U.S. 109 (1958).

6̂360 U.S. 72 (1958).
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; i; was subpoened by the Un-American Activities Committee in connection j

i with its investigation into Communist infiltration in education. Kis :
i :
! refusal to answer questions relating to his membership in the Com­

munist Party resulted in a contempt conviction. Justice Harlan
i  !i
I stated the question before the Supreme Court:
i

Whether petitioner could properly be convicted for 
refusing to answer questions relating to his partici­
pation in or knowledge of alleged Communist Party ac­
tivities of educational institutions in this country.̂ '

In responding in the affirmative the majority gave careful considers- j
tion to three aspects of the investigatory power. First, Harlan ex­

amined the scope of the committee's authority to compel testimony.

Rule XI, which outlined the jurisdiction of the Un-American Activi- |
ij • ]

j ties Committee might be less than explicit, but the language of the j

| resolution when viewed from the standpoint of legislative history i
i

: furnished ample justification for the present inquiry. "In light of ,

this long and illuminating history, it can hardly be seriously argued :
i
; that the investigation of Communist activities generally, and the j

| attendant use of compulsory process, was beyond the purview of the !
| j Q |
committee's intended authority under Rule XI*" The legislative j  

gloss of Rule XI, Harlan averred, failed to indicate that the field j
| of education was excluded from investigation. "In the framework of

hiBarenblatt v. United States, 360 U.S. 109, ll£ (1958).
! ^Ibid., p. 121.
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the Committee1 s history we must conclude that its legislative author­

ity to conduct the inquiry presently under consideration is unas- 
U9sailable . . ." It is indeed difficult to reconcile Harlan's 

reliance on legislative gloss in the instant case and Warren's in­

sistence in the Watkins case that the purpose of the investigation 

be specified with "unmistakable clarity. " It was now apparent that 

the Chief Justice's assertions had not carried weight with the 

majority of the Court on this point. Harlan distinguished the Watkins 

and Barenblatt decisions and he did so from the standpoint of perti­

nency. Barenblatt had not made specific objection to the questions 

asked of him on the basis of pertinency whereas Watkins had. The 

Court contended, furthermore, that in the present case the interro­

gation was clearly pertinent to the matter under investigation, and 

Congress had authorized such an inquiry tacitly, if no more, by its 

repeated mandate to the Committee to conduct hearings on the threat 

of Communism in the United States. A comparison of the two cases 

leaves no doubt that the holding in the Watkins case was quite re­

stricted, and Warren's condemnation of other aspects of the investiga­

tory power was for the most part dicta.^

Having agreed that this particular inquiry was authorized by 

Congress and the questions pertinent, the Court proceeded to the more

li9Ibid., p. 122.
50Bernard Schwartz, "The Supreme Court —  1958 Term," Michigan Law 

Review, 58 (1959), 168.  B-----
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j fundamental issue of constitutionality. Could the committee, con­
sistently with the First Amendment, inquire into past or present 

j membership in the Communist Party? The Court's answer turned on a 
I balancing of individual versus public interests;

< Where First Amendment rights are asserted to bar g o v e m -
! mental interrogation resolution of the issue always

involves a balancing by the Courts of the competing 
private and public interests at stake in the particular 
circumstances shown.51

What had to be balanced here was the public right to inform itself 

about a grave threat to its security and the private claim to silence. 
Harlan stated that the power of Congress to legislate in the area of 
Communist activity "rests on the right of self-preservation."-’2 
Therefore, by implication, investigations of Communism should be 
accorded substantial weight even if individual liberties suffer some 
infringement. For the Communist Party cannot be considered as just 
another political party. Its philosophy indicates a disregard of 
constitutional procedures.. As Harlan stated:

To suggest that because the Communist Party may also 
sponsor peaceable political reforms the constitutional 
issues before us should now be judged as if that Party 
were just an ordinary politcal party from the stand­
point of national security, is to ask this court to 
blind itself to world affairs which have determined the 
whole course of our national policy since the close of

Barenblatt v. United States, 360 U.S. 109, 126 (1958). 
| 5 2 Ibid., P. 128.
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World W a r  IX . . .->3

The majority rejected the argument that the present inquiry was 
undertaken for the sole purpose of exposure. Undoubtedly, exposure 
might be a  consequence of such hearings, but if Congress was exer­
cising its constitutional power it was immaterial what the legisla­
tive motives were. Justice Black, joined fcy the Chief Justice and 
Justice Douglas, dissented. Black flatly rejected the idea that 
First Amendment freedoms were subject to compromise through any 
judicial balancing. Justice Brennan dissented separately because he 
considered that the investigation was conducted solely for exposure.

It was suggested earlier in this chapter that legislative in­
vestigations concerning subversion might be accorded a greater 
latitude than other inquiries* The Court's decision in Barenblatt 
lends emphasis to this contention. The balancing formula enunciated 
b y  Justice Harlan was clearly designed to grant a  wider scope of 
power where Communist activities were involved. If Congress is per­
mitted broad power to legislate in the domain of national security, 
then the public interest dictates broad inquiries to aid in the 
promulgation of this authority. It does not seem unreasonable to 
read the Barenblatt decision as clothing legislative investigations 
into subversion with a  greater authority than other inquiries. Or, 
i n  a n y  event, the opinion implies that the balancing process will be

^ I b i d ., p. 129.
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J  weighted in favor of the government in similar cases.
{ Judicial balancing was applied b y  the Supreme Court to state

5ii
j investigations in Uphaus v. Wyman. The State of New Hampshire was
j the party. Uphaus was Executive Director of World Fellowship, Inc.,
i!
j  an organization under investigation by the State Attorney General. ![ f
f  i
| Uphaus refused to produce records about the organization and he was j
j held in contempt. His defense was based on three grounds :  (l) The j

! ' ! 
j Resolution under which the Attorney General was authorized to operate j! j
! was vague: (2) the documents sought were not pertinent to the in- i
| I
I vestigationj and (3) enforcement of the subpoena would violate free- [
i i
j dom of speech and association. In addition, the appellant argued
i  ccthat Pennsylvania v. N e l s o n ^  had preempted the field of state sub-
| versive legislation and therefore state investigations related there-
| to. Justice Clark disposed of this contention b y  defining the scope i 
! | 
i  of the Court's decision in Nelson: j
i

! All the opinion proscribed w a s  a race between federal
j  and state prosecutors to the courthouse door. The opin-
; ion made clear that a state could proceed w ith prosecu-
i tions for sedition against the State itself j that it can c,,

legitimately investigate in this area follows a fortiori.

Thus the single question was that- of determining whether New Hamp­

shire' s interests were sufficiently substantial to justify the

| 5U360 U.S. 72 (1958).I
| U.S. 1̂ 97 (1956).
i 56j Uphaus v. Wyman, 360 U.S. 72, 76 (±958).
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disclosure of the records sought and thereby impinge individual j
i

freedom. The Attorney General could reasonably believe that the j

production of the documents would materially aid the State's lawful 
inquiry about subversion. Moreover, it was of no avail to find the 
inquiry invalid o n  the ground of exposure. Clark remarked, "exposure 
—  in the sense of disclosure —  is an inescapable incident of an
investigation into the presence of subversive persons within a

cn !State Taking into consideration the competing interests the j

i
majority observed? j

i
iIn the light of such a record w e  conclude that the 

State's interest has not been "pressed in this in- j
stance to a  point where it has come into fatal j

collision with the overriding "constitutionally pro- - g  j

tec ted rights of appellant and those he may represent.'9 !
I• i

The dissent, penned by Justice Brennan for himself, the Chief Justice, 
and Justices Black and Douglas covered essentially the same objections 

| that they had raised in Barenblatt.
Analysis of Sweezy and Uphaus offers little in the w a y  of dif­

ferentiation. Apparently the State had made a stronger claim for the 
information it sought i n  the latter case and so the balance swung in 
favor of the public interest. Professor Henry Hart saw the distinc­
tion in the subject matter of the investigations:

I 57|bid., p. 81.
S^bid.
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It is difficult to reconcile Uphaus and Sweezy \
unless a greater weight is accorded in the first- [
amendment balancing process to political and academic j

I freedoms than to freedom of association not directly j
| involving political or academic a c t i v i t i e s . I
i  Ii I
j i

The Privilege Against Self-Incrimination. The witness before a j 

Congressional investigating committee may find it increasingly dif- | 

ficult to rely on pertinency and constitutional grounds to avoid j
i ;1 i
!• giving information. There remains one defense that the courts have j i !
; ! j recognized as valid under certain circumstances: the privilege
! 6 o  iI against self-incrimination. The utility of this provision may in

| the last analysis be self-defeating even if a witness successfully I
j  !

j establishes the incriminating nature of the questions asked in Court
i  !i  .  i
; proceedings for contempt. For in the minds of the public, reliance j
! jI ■ 'j on the privilege is frequently taken as conclusive evidence of j
‘ 63 ■
j guilt. ■ Where the inquiry concerns Communist activities the damage :

to the reputation of the witness who avails himself of the Fifth J

| Amendment in all likelihood may outweigh the advantages derived by |i . i
| freeing himself from compulsory testimony. The term. "Fifth- j

Amendment Communist. ■ has been cynically applied by legislators and • 

laymen alike to those who refuse to respond to questions about

1 59
j Henry M. Hart, "The Supreme Court, 1958 Term," Harvard Law
I Review, 73 (1959), 162.

60Fifth Amendment, "No person . . . shall be compelled in any 
| criminal case to be a witness against himself."

^Erwin N. Griswold, The Fifth Amendment Today (Cambridge, Harvard 
University Press, 1955), p. 5^
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Communist affiliations.*^

The Supreme Court has accepted the plea against self- |

incrimination as justifiable when questions are asked before a j
legislative inquiry about employment in the Communist Party.63 The !

j

answers might furnish "a link in the chain of evidence" leading to
a  t  I

prosecution under the Smith Act. But the witness must be careful j
ij

that he equips himself with the privilege at the proper moment. The 

privilege must be invoked at the outset; if not invoked it is con­

sidered waived. Later reliance on one privilege as a "pure after-
65 ithought" is insufficient. It is equally important for the commit- ;

j
tee to infora the witness of its refusal to accept his plea of self- ! 

incrimination or lack of pertinency.^ At times it may appear dubious 

whether or not an individual is using the privilege against self- 

incrimination as the reason for declining to answer the questions of 

a Congressional committee. However, no particular verbal formula is 

necessary so long as the words of the witness make it clear that he 

is taking the privilege. Reference to the Fifth Amendment is ade- !

quate for these purposes.^

62Ibid., p. 69.
63Blau v. Ifaited States, 3U0 U.S. 159 (1950).
6itIbid., p. i6l.
6?Rogers v. United States, J&O U.S. 367 (1950).

^Bart v. United States, 3119 U.S. 219 (I951i).
67Emapak v. United States, 3k9 U.S. 190 (195U)} Quinn v. United 

States, M  U.S. l55 (1951).
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Immunity. It is small wonder that investigatory bodies should 

feel frustrated by the seuLf-incrimination provision, especially when 

it protects the witness from giving information deemed vital to the 

national security. So long as an individual makes use of the privi­

lege and the questions are incriminating there appear to be only two I
viable alternatives. The inquiry nay be directed into other areas j

iwith reliance on sources of information which are not privileged, or j

immunity from prosecution may be granted, thereby freeing a witness J
ifrom any fear that-his disclosures will later be used against him in j
i

criminal proceedings. For obvious reasons, the latter course is j
|  ji j
! preferable —  assuming that the information desired is sufficiently I

|
j valuable to warrant protection against prosecution. Federal immunity j 
j i
j statutes hold special appeal for those who insist that the dangers |

| of subversion are real and substantial. Immunity granted by any

statute must be complete —  that is it must save the witness from any

future prosecution based on evidence he has supplied while under the
I
j  protection of immunity, otherwise the Fifth Amendment cannot be dis-
!

placed and the witness forced to respond.6® To offset the obstruc­

tion to investigations in the field of national security, Congress 

passed a comprehensive Immunity Act in 195h.69 If the information 

desired of a particular witness was considered essential, an applica- 

! tion might be made to the Courts to grant immunity and compel

68Counselman v. Hitchcock, 1^2 U.S. 5k7 (i892).
696b Stat. 7kS (195k)*
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j cooperation of the recalcitrant witness. In Ullmann v. United J
I 70 1j States the Supreme Court, with Justices Douglas and Black dissent- j
j i

I ing, sustained the constitutionality of the Immunity Act. The Court i
! . i

| reasoned that the immunity provided by the statute was broad enough
i ;| to afford the protection that would otherwise be included within the 

| privilege. The paramount interest of the nation had to be taken

; into account in the extension of immunity from State prosecution. !

The Immunity Act is concerned with the national J
; security. It reflects a congressional policy to
i increase the-possibility of more complete and open
! disclosure by removal of fear of state prosecution.'1

I Frankfurter further remarked: I
; i

We cannot say that Congress1 paramount authority in
safeguarding national security does not justify the i
restriction it has placed on the exercise of state ;
power for the more effective exercise of conceded
federal power j

i

: However, the Immunity Statute did not prevent the loss of one1 s repu- j

I tation, even though it saved him from criminal prosecutions, and for i
i |

the dissenters it was equally important to safeguard "the conscience 

and dignity of the individual."7^

When public opinion casts a person into the

70350 U.S. 1*22 (1955).
7lIbid., p. 1*36.
72Ibid.

73Ibid., p. 1*1*9.
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outer darkness, as happens today when a person is 
exposed as a Communist, the government brings infamy 
on the head of the witness when it compels dis­
closure. That is precisely what the Fifth Amendment 
prohibits«7U

It seems reasonable enough to argue as the Court did that "once 

the reason for privilege ceases, the privilege ceases."'" If a personII
cannot be incriminated by the statements he makes, and the inform- !

i
tion he possesses is vital to the national security, the courts are !

not barred from compelling testimony. The fact that the judiciary is
!

willing to sanction coerced testimony provided adequate safeguards i
I

are present is further confirmation of the retreat from inflexible !
j !| judicial standards. Silence is not constitutionally protected in i

! areas of legitimate legislative inquiry.Even the plea of self­

incrimination will not stand against comprehensive inanunity from

prosecution. j

i
Miscellanea. Thus Congressional committees and other valid I

inquiries perform their duties with a minimum of serious judicial j
interference. So long as the committee adheres to its subject- !

matter, it is left relatively free to seek relevant information. The

71*Ibid., p. ij5U.

75lMd., p. ii39.
r j f .  #

Raley v. Ohio, 360 U.S. U23 (1958). Witnesses before a State 
| investigating committee were informed that they could avail themselves 
j of the privilege against self-incrimination. The Ohio Supreme Court 
ruled that they were covered, by an immunity statute and therefore 
should have responded to the questions. The United States Supreme 
Court reversed the contempt convictions on the ground of entrapment.
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procedures by which investigating committees operate are usually j 

left to Congress to define. The absence of a quorum, however, may j
impair the validity of a perjury conviction growing out of testimony I

77 ’before a legislative inquiry. By the same standard the Court has i

insisted that a witness will not be held in default of a committee J
j

order to produce records in the face of ambiguous instructions from j 
the chairman.7®

; ! 
Summary. The power of Congress to investigate was acknowledged j

by the courts as a logical extension of the power to legislate long J
I

before the current preoccupation with subversion. Definite limita-
i !j
tions had also been noted by the courts. Principally, these re-

|
! strictions relate to the permissible areas of investigation, and the

extent of authority of particular committees investigations. |
i I

It has been suggested that most recent inquiries dealing with j
l

Communism are not so much designed to elicit information in the aid j
!

i of legislation as to seek to expose. Whereas exposure is not re- I
!

j  garded as a legitimate objective when standing alone, the perplexing 

question is how is it possible to ascertain the motives of Congress? 

The judicial dilemma has not been made easier by the conflicting

evidence of what a particular committee is attempting to accomplish.
j - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

77Christoff el v. United States, 338 U.S. 81* (191*8). See also, 
United Staies v. Bryan, 339 U.S. 323 (191*9)* United States v.
Fleishman, 339 U.S. 31*9 (191*9 )• The question of the lack of a quorum 
must be raised at the outset and not at some future time.

7®Flaxer v. United States, 35# U.S. ll*7 (1958).
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The statements of individual members frankly admitting the desirabilityj

of exposure must be weighed against the purposes of the investigation ■il
as envisaged by Congress. The Court has apparently resolved this !

i
issue by simply withdrawing from the nebulous sphere of intent. The J

imajority ha3 rationalized its approach to the problem by distinguish- I
I

ing between motive and result. Undeniably Congressional invest!ga- j 

tions have resulted in exposure, but if such was the incident of a j
i

lawful exercise of Congressional authority, then the remedy lies with :
1

Congress and not with the courts. Apparently the Court will not 

intervene unless there is an obvious and glaring abuse of authority j
[  ji  iby either the Congress or one of its committees. The import of this j

! judicial legerdemain is to forestall effectively interference in the j  

I  i

operation of inquiries into subversion, and to eliminate the issue of i

exposure as a efficacious device to limit such investigations. On

i this question, however, there is by no means unanimity. An active
! I

and vocal minority composed of Chief Justice Warren, and Justices 

Black, Douglas, and Brennan, still maintain that the judiciary should j

i

not be so cautious in declaring investigations invalid where exposure 

seems to be the principal purpose.

The Court has displayed a similar reticence in coping with con­

stitutional attacks on the power of Congress and the States to in­

vestigate in areas that touch on First Amendment freedoms. The "bal­

ancing process" referred to in the Barenhlatt decision sounds very 

much like judicial expediency. The Court was evidently unwilling to 

abandon the review of investigations altogether. But in attempting
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to devise a standard for providing some protection to the individual j
i

the judiciary may have done no more than formulate a convenient j
i

maxim for justifying practically any inquiry relating to national j
|

security. Given the character of the Communist threat, it is dif- j
i

ficult to imagine circumstances under which the individual could j

reasonably argue that his rights deserve primacy. In the application j
I

of this test it may be suggested that some freedoms are to be pro- ;

j tected at the expense of the investigatory power, but such would be j
the case only if Congress through faulty resolutions failed to I

i
!

specify with some degree of clarity the nature and importance of the ij !
| inquiry. It would be premature and impertinent to assess the role ||  i
: of the courts vis-a-vis the investigatory process on the basis of j

j  its few decisions of the 1950's. World conditions may change and j
new personnel on the Court in the future could impose more stringent 

controls on the investigatory power. As of I960, however, this power 

is broad —  as broad as the power to legislate. And where self- 

preservation is at stake, history teaches that the judiciary moves, 

as it should, with circumspection.

Il
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CHAPTER VI |
|
JI

ESPIONAGE AND SUBVERSION
Ij
iI
f

Nothing imperils the security of the United States more de- !
|

cidedly tlian espionage and subversion. These twin threats to the j

safety of the nation call into being the full resources of the j

federal government and are sanctioned by public opinion as a logical ■

assumption of sovereign powers. Fes would quarrel with an alert and 

intensive campaign to rid the country of subversive elements. During 

actual hostilities espionage is an ever-present threat, and often 

entails limitations on civil liberties that would otherwise be un­

thinkable. The reckless use of power can, however, create an atmos­

phere of hysteria in which the unorthodox is equated with the dis­

loyal. In the interlude between the two world wars the Supreme Court 

had become increasingly involved in the question of individual 

liberties —  especially after 1937 when the Court forsook its role as 

economic censor of the nation. The outbreak of World War II found 

the American people more Bcivil liberty conscious1* than ever before 

For the most part, American experience in dealing with espionage 

and subversion from 191*1 to 191*5 created fewer infringements

^Robert Cushman, MCivil Liberties,** American Political Science 
Review, 37 (19U3), ii9*

176
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of individual liberty than during World War 1.2 j
!

In many respects the decade and a half since the end of hostili­

ties has brought to the forefront the most perplexing constitutional
i

questions relating to internal subversion ever to confront the Court, j
I

This era was characterized by the growing disenchantment with the i
I

Soviet Union in international affairs and a corresponding concern for j 

the activities of Communists in this country. A more sophisticated 

and subtle threat to the nation's security became evident. The

emphasis was not on direct subversion, but infiltration for the pur-
3pose of gradually undermining American institutions. Often the 

danger was not readily apparent; therefore, the means to cope with it 

had to be selected with care. Overt acts of sabotage can be dealt
I

with and no substantial constitutional question is raised. But when 

the threat is indirect and on the surface appears to be no more than 

the exercise of lawful privileges, the democratic state finds itself 

confronted with the fundamental issue of resolving conflicting in- ! 

terests. Such a balance must be maintained without sacrificing 

either security or liberty. In large measure this adjustment has 

been one of the major problems of the Supreme Court during the past

2Osmand K. Bpaankel, "War, Civil liberties And the Supreme Court 
19l»l to 19it6,n Yale Law Journal, 55 (19h5-h6), 718.

3
Communist aims are dealt with in the following: Edward E. Palmer,

6d», The Communist Problem in America (New York, Thomas Y. Crowell 
Company, 1951Jj Nathaniel tfeyl. Ihe Battle Against Disloyalty (New 
York, Thomas Y. Crowell Company, 1951)j James Burnham, The Web of 
Subversion (New York, The John Day Company, I95U)»
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twenty years* This chapter will examine the judicial disposition of 

controversies emanating from the government's efforts to cope with 

subversion and espionage* In particular the Japanese exclusion cases, 

espionage and treason* and the judicial interpretations of the Snith 

Act merit consideration and analysis* !
i

Exclusion* Evacuation and Relocation* On June 21, 191*3 and jiI
December 18, 191*1* the Supreme Court delivered four opinions concern­

ing three aspects of the federal government's program of supervision 

of citizens of Japanese ancestry on the vest coast*^ The wisdom and j

justification of the government's actions during the early stages i

of the Second World War has evoked a plethora of comments*^ From a !

constitutional standpoint the decisions of the Court in these cases 

hold importance not only for the late war but also contain implica­

tions for the futpre. Therefore, a detailed analysis of the reason­

ing of the Court is necessary.

The devastating suddenness with which Japanese bombs rained on 

Pearl Harbor in the early dawn of December 7, 191*1 left the American

Sirabayshl v. United States* 320 U.S. 8l (191*2); Yasui v. United 
States, 320 U.S. 11$ (191*2); Korematsu v. United States* 323 U.S. 211* 
(191*1*); Ex parte Mltsuye Endo* '3̂ 3 U«S. 283 (191*1*).

c
-'See* Jacobus tenBroek, et. al., Prejudice, War and the Constitu­

tion (Berkeley, University of California Press,T95FJ7 Dorothy Swaine 
Thomas, Richard S* Nishimoto, The Spoilage (Berkeley, University of 
California Press, 191*6); Nanette Dembit*, "Racial Discrimination And 
the Military Judgment; The Supreme Court's Korematsu and Endo 
Decisions," Columbia Law Review* 1*5 (191*5); Eugene Rostov, "The 
Japanese American Cases —  A Disaster," Yale Law Journal, 51* 
(19l*l*-l*5)c --------------
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~ ~ " ' ~~ 1 
people bewildered and frightened. Secure behind what they had j

i

thought were two impenetrable oceans, this country as a whole had 

demonstrated little concern for the menacing military might accurnu- ■ 

lating off the shores of Asia. But that security and complacency was j 

shattered in a few short hours, and war became a reality for the
!second time in fewer than fifty years*

i '
Several thousand citizens of Japanese descent resided on the

j

west coast at the time of the attack on Pearl Harbor.^ The wave of
ji

hysteria, subsequent to December 7 extended to and encompassed |

everything Japanese, even including Japanese-American citizens, 

j Imnediately in the minds of many, these people were viewed as a po- '
I -i

I 7 ^! tnetial threat to the security of the United States. If not pre- !|
pared to engage in outright collaboration with the enemy, there was

| at leaet a strong suspicion that their loyalty was not above question, j
i

The distinct and nonassimilable character of the Japanese-Americans I
i

was stressed as substantiation for their lack of attachment to the j
8American cause* As the Japanese military machine marched relent- j 

lessly through South Asia the atmosphere in California, where the 

largest number of Japanese-American citizens lived, became im- 

oreasingly tense* Cries for action to control these groups became 

more vooal. These were not isolated voices, but included prominent

| t̂enBroek, p, 99, The number cited here is 112,000.
^Ibid., p. 70.
8 ^Ibid., p. 7li*
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citizens in all walks of life.  ̂ Soon the military voice was added
J

to the growing clamor for action. General John L. De Witt, the 

commander of the west coast area, was desirous of authority to estab­

lish zones from which citizens could be excluded.^ Such authority 

was granted on February 20, 191*2 in the form of a Presidential 

Order.’*"1' The proclamation permitted the Secretary of War, or military i 

commanders designated by him, to establish areas of exclusion. Indi- 1
ividuals within these designated areas would be subject to such rules
i

and regulations as prescribed by the appropriate military commander, j

I!
Clothed with this grant of authority, General De Witt proceeded to

issue a series of orders for the purpose of carrying out the provisions 
12noted above. In March, 191*2 Congress, at the request of the execu­

tive department, approved the President's action. The legislature 

enacted a law making it a misdemeanor to violate the regulations 

issued in pursuance of Executive Order 9066 a few days following 

the Congressional action the President established the War Relocation 

Authority.^ This body was entrusted with the supervision^of the 

program of resettlement of persons evacuated from west coast areas.

9Ibid., p. 83.

10Ibid., p* HO.

^Executive Order No. 9066, 7 Federal Register 11*07 (191*2).

^tenBroek, p. 116.

1356 Stat. 173 (I9lt2).

"Executive Order No. 9102, 7 Federal Register 2165 (191*2).
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The first test of the constitutionality of restrictions imposed j
x 5  ion Japanese-Aiaerieans arose in Hirabayasfai v. United States. j

Hirabayashi was convicted in the federal district court for refusing 

to comply with curfew regulations issued for certain areas. More­

over, he refused, to report to a Civil Control Center preparatory to j 

his exclusion from the area. The Court of Appeals certified questions 

to the Supreme Court and the latter granted certiorari to review the j
iI

entire proceedings. The appellant raised several points. He argued j
I

that the act of March 191*2 represented an unconstitutional discrimina-i
i

tion against citiaens of Japanese descent in violation of the Fifth I
|
| Amendment. On this latter point reasonable men could and did disagreê
iI Justice Murphy was to raise this issue with considerable vehemence in j 
j  later cases. It would be difficult to ascertain to what extent the 

j west coast orders were the product of military necessity or simply j
| the result of inflamed antagonism against certain racial groups. In
! | I
any event the Court was on safer, if not sounder grounds, in relying ! 

on military necessity as a justification for these extreme measures* i
s

The judiciary rejected the arguments of Hirabayashi and held for the 

government. The Court asserted that it was "evident from the legis­

lative history that the Act of March 21, 191*2 contemplated the curfew 

order which we have before us*"^ Moreover*

| l5320 U.S. 81 (I9li2).
| i6Ibid., p. 89.
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The question then is not one of congressional power 
to delegate to the President the promulgation of the 
Executive Order, but whether, acting in cooperation, 
Congress and the Executive have constitutional authority 
to impose the curfew restrictions here complained of.-1-?

Therefore, the Court sought to determine what joint power Congress !

and the President possessed inthis field. If, as Professor Rossiter

has suggested, the standard to be used is the cooperative nature of
I flthe exercise of power, then such a criterion constitutes at best a

i

minimum guarantee against encroachment of civil liberties in wartime, 

and at worst it opens the way for total negation of individual free-
|

dom during hostilities. Joint legislative-executive action combined |
I

with military necessity afforded the Court a position on which to

! stand. nThe challenged orders were defense measures for the avowed ji j
| purpose of safeguarding the military area in question at a time of j

threatened air raids and invasion by the Japanese forces, from the 

j danger of sabotage and e s p i o n a g e T h e  judgment of military needs
i !
[ was to be accorded proper respect by the court. "Congress and the i
j  j

Executive could reasonably have concluded that these conditions have |

encouraged the continued attachment of members of this group to Japan
20and Japanese institutions." Apparently judicial intervention would

17Ibid„ p. 92.
l8Clinton Rossiter, The Supreme Court and the Commander in Chief 

(Ithaca, Cornell University Press, l9f>l), p. H77
| ^Hirabayashi v. United States, 320 U.S. 8l, 95 (191*2).
| 20Ibid„ p. 98.
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be countenanced only if the political branches acted in an irrespon­

sible manner. There were no dissents, but three justices, in concur-
i
;

ring, elaborated on points they felt had received insufficient con- j
j

sideration in the Court’s opinion. On the question of the scope of i

judicial review of military measures Justice Douglas unequivocally 

stated: ’’The point is that we cannot sit in judgment on the military

requirements of that hour, where the orders under the present act,
f

have some relation to "protection against espionage and against !
21sabotage." Justices Murphy and Rutledge, while conceding the

l
; necessity of the curfew orders, thought there should be a clearer 

I affirmation of protection against encroachments on individual liberty 

! and the authority of the Court to review military orders. The tenor '
j t

| of the opinions indicated that both justices concurred with mis- j
| givings. Murphy devoted a large part of his opinion to a plea that j
I I
! individual liberties not'be discarded during wartime. Justice Rut- 1
j  j
ledge was disturbed by the implications of the decision for judicial j

review. j
j

I concur in the Court's opinion except for the 
suggestion, if that be intended (as to which, I make 
no assertion) that the Courts have no power to review 

i any action a military officer may "in his discretion"
I find it necessary to 'take with respect to civilian

citizens in military areas or zones.22
I

In upholding the constitutionality of the curfew orders the Court

a Ibld., p. 106.

22Ibid., p. ill*.
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avoided a determination of the validity of exclusion. A year later j
23 1in Korematu v. United States a Japanese-American citizen convicted

of violating an exclusion order sought to have the entire process of

exclusion and evacuation declared unconstitutional. The unanimity i

t
that had been achieved in Hirabayashi collapsed, and the Court divided j 

6-3 in sustaining the exclusion process. Justice Black spoke for the |
j

| majority. Again the Court invoked military considerations. ’’Nothing |
i !
1 short of apprehension by the proper military authorities of the
i  |gravest iminent danger to the public safety can constitutionally

21i '■justify either (curfew and exclusion)." 4 The majority admitted
! 1 j that exclusion constituted a greater curtailment of individual free- !

! dom than curfew orders, but the weight of military opinion concerning j

I
the necessity of exclusion was accepted and the Court acquiesced '

in that assessment. But the case also required the disposition of the
j

petitioner’s allegation that exclusion and detention be considered as !
i |
inseparable. Black declined to view the process in this manner. He '

argued that "since the petitioner has not been convicted of failing to

report to or remain in an assembly or relocation center, we cannot in

this case determine the validity of those separate provisions of the 
25order." Furthermore, the Court denied that racial bias was the 

reason for instituting the exclusion order. As Black phrased it,

| 23323 U.S. 21U U9W0.
j

2i*Ibid., p. 218. 

fetbid., p. 222.
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"to oast this oase into outlines of racial prejudice -without refer- J

ence to the real military dangers which were presented merely con- 
26fuses the issue*" Justice Frankfurter concurred, emphasizing that 

the judiciary must concern itself only with the constitutionality of j 
! the action here involved and not with its wisdom* J
J  The three dissenters assailed the majority opinion on several |
i  j

grounds. Justice Roberts viewed the exclusion program as nothing
27 Imore than "a part of an over-all plan for forceable detention." |

J
Justice Murphy concentrated on the issue of racial prejudice. The j

i

jurist dramatically announced that the present case "goes over the |! I
very brink of constitutional power and falls into the ugly abyss of

28 * ! racism*" Finally, Justice Jackson contended that the fact that a j
military order might be reasonable did not necessarily make it con- jI
stitutional or preclude judicial review. Otherwise, Jackson remarked, |

"we may as well say that ary military order will be constitutional
29and have done with it." i

OQ i
In Ex parte Mitsuye Endo the Supreme Court reviewed the de- j

tention of citizens subject to exclusion and evacuation* The petl- j
tioner, an American citizen of Japanese descent, was evacuated and

26Ibid.t p. 223*
27Ibid.t p. 232.

| 2SIbid., p. 233.
| ^IbLd., p. 2i(5.

■an
323 U.S. 283 (19kk),
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held in a detention center. She brought proceedings in district j
court for a writ of habeas corpus. Endo claimed that as a loyal j

i

American citizen, a concession the government made, she was entitled
j

to immediate release. The writ was denied, and the Court of Appeals, j

I
on review, certified questions to the Supreme Court, and the latter i
ordered the entire record sent up for review. j

iJustice Douglas spoke for a unanimous Court in denying the j

authority of the government to detain an admittedly loyal citizen. |i
i

The government freely admitted its limitations in this respect, but |
i

stated that to be able to affect an orderly relocation, continued j

I custody of the petitioner was necessary for the time being. The 
| !
Court concluded that the petitioner was entitled to immediate release, jiI
However, on the question of the constitutionality of detention in i

general the Court was evasive:

In reaching that conclusion we do not come to the j

underlying constitutional issues which have been argued. i

For we conclude, that whatever power the war Relocation !
Authority may have to detain other classes of citizens, 
it has no authority to subject citizens who are concededly 
loyal to its leave procedure.3̂

The Act of March 21, 191:2 did not mention detention, such procedures 

j  having been instituted by Executive Orders. Douglas argued that with
I| respect to disloyal citizens "the power to detain is derived from the
i

j  power to protect the war effort against espionage and sabotage,"^2

^Ibid., p. 297.

32Ibid., p. 302.
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but "detention which has no relationship to that objective is un- j

33 Iauthorized.” Because Endo fell within this latter category her |
I

detention was not permissible. While there were no dissenting j

iopinions, Justices Roberts and Murphy concurred. Murphy was not con­

tent to rest on a statement that the detention was unauthorized. He 

also considered detention of citizens of whatever character to be 

unconstitutional.

Viewed from the perspective of I960 the Japanese-American cases i

!

are in one sense of only historical significance. The Court was con- j

fronted with an unusual set of circumstances, the parallel of which j

i

had never before arisen in American history. Perhaps similar situa- 

' tions will never again arise. The judicial decisions of necessity 

mu3t be considered in the context of the times. The nation was in- jI1
voived in an all-out war and unprecedented measures were demanded by |

the President And Congress. Calm and idspassionate judgment was j
extremely difficult. In another sense, however, the disposition of 

these cases is highly significant for an understanding of the role of 

the judiciary in time of war. The candid reliance on military neces­

sity may be symptomatic of future judicial conduct in total war.

There is reason to doubt whether the Supreme Court as an observer 

father than as an aotive participant in national security policy can 

I or should interpose its conception of what is reasonable or necessary 

for self-preservation• The fact that the Court chose to attempt the

33Ibid.
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reconciliation of these extreme measures with the Constitution did 
salvage judicial review of military measures, however acquiescent the j

majority turned out to be* J
i

Espionage< The Japanese-American cases i a r c i b l y  demonstrated i 
the extent of governmental action to protect the nation against sub­
version. Nevertheless, it should be emphasized that these cases did j

i|
not concern espionage, treason or the like. They were merely steps 
taken to safeguard against such eventualities. In the last two

I !
decades the Court has considered remarkably few incidents of overt j

I
disloyalty to the United States. The Espionage Act of 1917^* initi-

j
| ated several prosecutions during World War I, and while that law
iI
| remains on the statute books, very little use of it was made during
j  Ithe Second World War. In fact, only two cases reached the Court !

|during the last w a r  that involved alleged efforts to promote dis-

j loyalty and disobedience to regularly constituted authority. In i
j 35 ;Hartzel v. United States the Court was asked to reverse a  convic t i o n :

|based on the Espionage Act. Hartzel was an American citizen who was 
vociferous in his opposition to the w ar effort. Prior to American 
entrance into the hostilities he had written several articles that 
bitterly attacked Great Britain, the Jewish race, and the President 
of the United States. In 19U2 three articles in the same vein were

I
| published. The pamphlets were circulated among various organizationsI

^hO stat. 217 (1917).

3*322 U.S. 680 (191*3).
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Including the United States Infantry Association. Two officers on j

!

duty read the article, likewise employees of various organizations |
i

who were registered with the Selective Service System obtained copies.j
i

On this basis Hartzel was tried and convicted for violating the 

Espionage Act. In particular the provision used referred to persons jI
who "wilfully cause or attempt to cause insubordination, disloyalty, j

!
mutiny, or refusal of duty, in the military or naval forces of the |

36 ■United States."-̂  The Supreme Court on review laid down the follow- j

i

ing criteria for determining the sufficiency of the evidence upon j  

which the conviction was based* 1
i  1

1 j1* A specific intent or evil purpose at the time of the '
alleged overt act to cause insubordination or disloyalty 
in the armed forces or to obstruct the recruitment and 

j  enlistment service.37

2. A clear and present danger that the activities in question 
will bring about the substantive evils which Congress has | 

! a right to prevent.38 j
i 1I

|
A majority of the Court felt that neither of these factors were I

• f

present and reversed the conviction. In Keegan v. United States3̂_______ - ,
various members of the German-American Bund appealed a conviction of 

conspiracy "to counsel divers persons to evade, resist, and refuse

36
kO Stat. 217, Section 3 (1917).

37Hartzel v. United States, 322 U.S. 680, 686 (191*3) - 

38Ibid„ p. 687.

39325 U.S. 1*78 (191*1*).
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service in the land and naval forces of the United States."^ The |
I

Bund, an organization designed "to keep alive the German blood in 

the United States,"^ had protested strongly against a Congressional
i

enactment, the substance of which was to deny positions in business |iI
and industry to members of the Bund and to Communists when vacancies | 

h2 ioccurred. The Bund asserted that if they were denied the right to j

!work, they should not be required to serve in the armed forces. Con- |/■ - i
sequently, leaders of the Bund urged members to evade the draft when- |

.

ever possible. A majority of the Court believed that the evidence

was inadequate to conclude that a conspiracy had existed and that the
*

Bund had not openly counseled "resistance to military service or 

J  evasion of military service."^ Four members of the Court thought 

otherwises
I  i

I ■ !

The conclusion seems inescapable that petitioners 
by counseling Bund members to refuse to do military 
duty, counselled evasion of military service and that 
the jury*s verdict of violation of Section 11 is 
therefore sustained by the evidence.Wt

i
In the post-war period repeated investigations of Communist 

activities and charges of espionage passed without Court review.

^Ibid., p. U82.

^250 U.S.C. App. 308 (i).

| Keegan v. United States, 325 8.S. U78, h92 U91&).

| ^Ibid., p. 50U.
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Espionage had first become a major problem in World War I.̂ > Probably | 

the most celebrated espionage trial following the Second World War 

involved Julius and Ethel Rosenberg. They were accused of a con­

spiracy to commit espionage in violation of the Espionage Act of 1917. 

Their conviction was followed by the imposition of the death penalty. 

On seven occasions the Supreme Court declined to review the case.^

j A few days before they were to die the Rosenbergs obtained a stay of
ij  execution from Justice Douglas. This action came at the end of thei
| Court’s 1953 term. Whereupon, the United States Attorney General 

i requested Chief Justice Vinson to convene the Court in a special 

j session to vacate Douglas' stay. Vinson did so, and the full Court 

| heard arguments. The contention which had been urged on Douglas as 

the basis for granting the stay was that the Atomic Energy Act of 

19h6^ had superseded the Espionage Act of 1917, and that the district 

court was without power to impose the death sentence. Douglas was 

convinced that this argument warranted further consideration and 

accordingly he acted to postpone the execution. The full Court was 

not persuaded that a substantial justiciable question had been raised 

and vacated the stay.^ Justices Black, Frankfurter, and Douglas

ijS
j Rosemarie Serino, "Espionage Prosecutions in the United States,"j Catholic University Law Review, it (1953-51*). 1*6.i ~
I ^Ibid.. p. 1£.

1*7| 60 Stat. 755 (191*6).
I ) tiRosenberg v. United States, 31*6 U.S. 273 (1953).
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: dissented. On the same day the sentence was carried out.

Treason. Treason is the only crime specifically defined in the
],Q !; Constitution,^7 and there have been relatively few such trials in j

; American history. This fact is partly attributable to the rigorous
I i

; requirements set forth in the Constitution for obtaining a conviction j 
of treason, and partly due to the reliance on other forms of punish- : 

ment.-^ Cramer v.United States^  was the first of three treason 

convictions the judiciary reviewed in the post-war period. Cramer !

, was a naturalized American. In June, I9lj2 in answer to a note asking 

him to come to Grand Central Station in New York, C-ramer met an 

individual named Theil who was one of eight Nazi saboteurs sent to the 

' United States for the purpose of sabotage. The two had been friends
j

for several years, and although Cramer contended during his trial i 

that he was unaware of the reasons for Theil*s presence in the United 

States, he did admit that he suspected that it was for propaganda 

purposes. Cramer had several meetings with Theil. Following the

latter*s arrest Cramer was also taken into custody and subsequently j

i
tried and convicted of treason. The Supreme Court was obliged to

—  . ! Article III, Section 3, Clause 1 .  Treason against the United j

States, shall consist only in levying war against them, or in adhering i
to their Enemies, giving them aid and comfort. No Person shall be j
convicted of Treason unless on the Testimony of two Witnesses to the j

same overt Act, or on confession in open Court. ;
50Carl B. Swisher, The Supreme Court in Modern Role (New York, New 

York University Press, 195̂ )V' P* 7^

■̂325 U.S. 1 (l9hb)•
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ascertain the meaning of treason and the sufficiency of the evidence j  

in this ease. Justice Jackson, speaking for the majority, discussed 

at length the historical basis of treason. The majority noted that
|

the conditions necessary to constitute treason were adhering to the 

enemy and rendering aid and comfort to the enemy. With respect to j

an overt act the Court declared: "The very minimum function that an !
!

overt act must perform in a treason prosecution is that it show suf­

ficient action by the accused, in its setting, to sustain a finding !

that the accused actually gave aid and comfort to the e n e m y . j  

Furthermore: "Every act, movement, deed, and word of the defendant

! charged to constitute treason must be supported by the testimony of
I 53 'j two witnesses." The Court did not believe that Cramer's meeting !

with Theil, observed by two agents of the Federal Bureau of Investi- i
i

gation, amounted to an overt act of treason. In the absence of j

evidence that Cramer had materially aided the saboteurs, the overt j

i . I
acts were not treasonable in character. Justices Douglas, Black, j

Reed, and Chief Justice Stone dissented. ;

The Court does not purport to set aside the convic­
tion for lack of sufficient evidence of traitorious 
intent. It frees Cramer from this treason charge solely 
on the ground that the overt acts charged are insuf­
ficient under the constitutional requirement.^

^2Ibid., p. 3lu

53IMd., p. 35.

*̂ Ibid., p. 57.
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Also the minority took issue with the statement of the majority that

required two witnesses to "related acts and events which show the j

55 !true character of the overt act#" To accept this interpretation j

would, the dissident justices argued, unnecessarily obstruct future

convictions in treason cases. The dissenters contended: "Since

two witnesses proved that the meetings took place, their character
56and significance might be proved by any competent evidence." j

A second treason conviction arising from alleged aid to enemy j

57 Isaboteurs reached the Court in 192*7 • In this case Hans Max Haupt, j

the father of one of the eight Nazis saboteurs, was convicted of j
treason because of the aid he furnished his son in harboring him in i

i  |

his home, and in aiding him in procuring a job and an automobile. j

With only Justice Murphy dissenting, the Court sustained the con- j
i|

viction. The argument that the acts complained of reflected natural j

parental assistance rather than treasonable intent failed to impress |

the Court. Kawakita v. United States,**8 the last of the trio of 

| treason cases to merit the attention of the Court, was decided in 

l95l. Kawakita was an American citizen of Japanese ancestry. During 

the war he resided in Japan and obtained employment with a private 

firm occupied in mining lead for the Japanese war effort. In this

55IMd., p. 60. 
i 56! Ibid., p. 63.

57Haupt v. United‘States, 330 U.S. 631 (192*6).
j

583U3 U.S. 717 (1951).
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capacity he was guilty of mistreating American prisoners of war.

Upon his return to this country he was tried for treason. Kawakita 

argued unsuccessfully that he had surrendered his American citizen­

ship and hence could not be tried for treason. The Court declared 

that he was still an American citizen and that the evidence was suf­

ficient to support his conviction. According to Professor Swisher:

The Court seemed to be saying that a man could not 
play cat-and-mouse with his American citizenship, 
dropping it when it seemed unattractive, picking it 
up again for return to the United States, and again 
discarding it when it became a basis for a prosecution 
for treason.59

The Smith Act. Following the victory over the Axis powers in 

| 191*5 a new manace to American security materialized. The "cold war" 

fostered anxiety over the danger of Communism. In particular there 

was a growing belief that Communist elements in this country were 

laying the foundation for the overthrow of the American government by

| force and violence. The threat may not have been immediate, but itj
was grave enough to warrant concern in several quarters and to sug­

gest the necessity of remedial action. The government turned to the
60Alien Registration Act of 191*0, better known as the Smith Act, as a 

weapon for attacking the Communist conspiracy. This Act was the first 

peacetime sedition law enacted since the ill-fated Alien and Sedition
A'i

! Acts in 1798. The relevant portions of the Smith Act that were

^Swisher, p. 75«
6051* Stat. 670 (191*0).
6ll Stat. 596 (1798)._________________________________________
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applied with increasing frequency in the late 19U01s are noted in j

the margin.^ Between i9i|0 and 191*8 the smith Act was invoked to 

indict and convict over one hundred Communist leaders.̂  As early
I

as 191*3 the Supreme Court refused to rule on the constitutionality of j

this controversial piece of legislation.^ In 191*8 the government j

prosecuted eleven top Communist leaders for conspiring to teach and

advocate the violent overthrow of the United States Government. In j
!

one of the longest and most acrimonious trials in American history the I

Sec. 2(a) It shall be unlawful for any person— (l) to knowingly |
or willfully advocate, abet, advise, or teach the duty, necessity, j
desirability, or propriety of overthrowing or destroying any govern- j

| ment in the United States by force or violence, or by the assassina- 
i tion of any officer of any such governments (2) with the intent to j
! cause the overthorw or destruction of any government in the United 
| States, to print, publish, edit, issue, circulate, sell, distribute, j 
or publicly display any written or printed matter advocating, advis­
ing, or teaching the duty, necessity, desirability, or propriety of 
overthrowing or destroying any government in the United States by 

| force or violence} (3) to organize or help to organize any society, j
I group, or assembly of persons who teach, advocate, or encourage '
| the overthrow or destruction of any government in the United states ;
by force or violence} or to be or become a member of, or affiliate j
with, any such society, group, or assembly of persons, knowing the i
purposes thereof, (b) For the purposes of this section, the term 
"government in the United States" means the Government of the United 
States, the government of any state, Territory, or possession of the 
United States, the government of the District of Columbia, or the 
government of any political subdivision of any of them. Sec. 3,
It shall be unlawful for any person to attempt to commit, or to con­
spire to commit, any of the acts prohibited by the provisions of j
this title.

63Harold W. Chase, "The libertarian Case for Making It a Crime to 
I Be a Communist," Temple law Quarterly, 29 (1956), 128.

^Dunne v. United States, 138 F 2nd 137 (8th Cir. 191*3). cert. 
denledT’ISb U.S. (l9l*3) •
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Communists were found guilty and their conviction was affirmed by 

the Court of Appeals. The principal argument advanced by counsel 

for the Communists was that the Smith Act violated freedom of speech jI
as guaranteed by the First Amendment. The Supreme Court agreed to j

hear the case but its grant of certiorari was limited to two ques- . j

j
tionsJ (l) the constitutionality of the Smith Act inherently or as i

I
!

construed and applied in the instant case in light of the First jiiiAmendment, and (2) the constitutionality of the Smith Act measured i

by the standard of indefiniteness. On June it, 1951 the Court !
65 !rendered its decision0 Five opinions were penned. Chief Justice j

Vinson delivered the opinion of the Court, in which Justices Reed, j
tI

Burton, and Minton joined. Separate concurrences were written by I

Justice Frankfurter and Justice Jackson. There were two dissents 

by Justice Black and Justice Douglas. Justice Clark did not partici-
!pate. These five opinions ranged broadly over such issues as freedom ||

of Speech, the clear and present danger test, reasonableness, con- j

spiracy and a multiple of other issues. As Professor Swisher has j

noted, "One of the few things that can be said with certainty about

the d ecision is that six justices voted to sustain the conviction,
66two dissented, and one did not participate.“

At the outset the Chief Justice dismissed any doubts that Congress 

might take appropriate measures to safeguard the nation. Freedom of

65Dennis v. United States, 3ltl U.S. i»9U (1950).
66Swisher, p. 8l.
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speech is to be accorded a high place in American constitutional !
)•

values but it is not an absolute ri ît. |
I
s

Speech is not an absolute, above and beyond control !
by the legislature when its judgment, subject to review i
here, is that certain kinds of speech are so undesirable !
as to warrant criminal, sanction# Nothing is more certain j
in modern society than the principle that there are no 
absolutes, that a name, a phrase, a standard has meaning j
only when associated with the consideration which gave i
birth to the n o m e n c l a t u r e !

|

As the privilege of freedom of speech is relative its limitation is 

admissible when the danger is grave enough to justify protection of 

society. Vinson paid lip service to Holmes' "clear and present

danger" test, but he quoted with approval Judge Learned Hand's i
i

modified version of the standard that had been adopted by the Court 

of Appeals for this particular case. "In each case [courts] must

j ask whether the gravity of the evil discounted by its improbability,
j

I justifies such invasion of free speech as is necessary to avoid the
i 68danger." Justice Frankfurter wrote a lengthy concurrence. The 

jurist rejected the "clear and present danger" test in favor of a 

weighing of the interests involved. He announced, "Primary responsi­

bility for adjusting the interests which compete in the situation

| before us of necessity belongs to Congress.Consequently, the
j

67Pennis v. United States, 3itl U.S. 1*91*, 508 (1950).

| 68Ibid., p. 510.

69Ibid., p. 525.
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Court should intervene only if Congress's judgment was unreasonable, 

and insofar as this case was concerned the justice continued "there 

is ample justification for a legislative judgment that the conspiracy 

now before us is a substantial threat to national order and securi- iI
70 Ity." Justice Jackson felt that reliance on clear and present

danger in this set of circumstances was misplaced. The test should

be preserved for street corner speeches and the like, but was in-
♦

appropriate for a well-organized conspiracy. Additionally, Jackson 

rested his concurrence on the argument that the petitioners had been

convicted of conspiracy, and certainly Congress had ample power to j
1

j  prescribe punishment for such acts. He drew an analogy between
I !
! conspiracy in anti-trust suits and the type involved here. Justice j
1  j

Black's dissent was short but emphatic. Professor David Fellman !
i

has characterized Black's dissent as "written more in sadness than J
I 71 ^! in anger." The justice stated he would discard the Smith Act as ,"a j
i  i| virulent form of prior censorship of speech and press, which I be-i
j  JLieve the First Amendment forbidsDouglas also dissented. Bas-
i
sically, he argued that there was no clear and present danger. He

described American Communists as "miserable merchants of unwanted 
73ideas"1J whose doctrines represented no immediate threat to America's

| 7°Ibid., p. 5^2.
! 71David Fellman, "Constitutional Law in 1950-51," American Politi-
| cal Science Review, U6 (1952), 16U.
j 72Pennis v. United States, 3l& U.S. k9k, 579 (1950).

i  73Ibid., p. 589.
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security* ;

The Dennis decision, by any standard, is one of the most sig-
'  i

nificant rulings to issue from the Court in recent years. It clearly j
and unequivocally affirmed the power of the national government to ;

|
legislate in the field of subversion, First Amendment freedoms to 

the contrary notwithstanding. The Chief Justice’s opinion in effect j

I j
established a new test for determining the occasions when speech 

might be curtailed, "the gravity of the evil discounted by its im- ;

probability." Thus as one commentator observed, "the rule of clear

and present danger was redefined as the rule of clear and probable i
7k !danger."Despite the inability of the Court to arrive at a con- \

i
1 sensus in its reasoning, there was little to justify optimism for j
! I

I libertarians. The victor in the Dennis decision was obviously the j
!  i

Congress. The self-restraint of the Court could easily be taken as

an acknowledgment of the conspiratorial nature of international 

Communism and of the fact that the Communist Party would be treated 

as an undemocratic movement. For this reason Communists could 

expect little judicial protection so long as the Supreme Court re­

garded its aims as outside the pale of traditional protections.^

71
Claudius 0* Johnson, "The Status of Freedom of Expression under 

! She Smith Act," Western Political Quarterly, 11 (1958), ij.73.
! 75■ Several miscellaneous rulings concerning the Smith Act have been 
j issued by the Court. Stack v. Boyle, 3h2 U.S. 1 (195i). Persons 
j accused of violating tEe Smith Act are entitled to bail. Green v. 
United States, 356 U.S. l65 (1957). The Court sustained the convic­
tion of petitioners for criminal contempt after they failed to sur­
render subsequent to a Smith Act conviction. Sacher v. United States, 
3U3 U.S. 1 (195l)j In Re Isserman, 3b5 U.S. 286 (1952)j IsBerman v.
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Between l95i and 1957 several changes in personnel occurred on the 

Court, the spectre of McCarthyism diminished, and generally a re- 

surgance of libertarian values was evidenced in the United States.
IOn June 17, 1957 the Supreme Court decided the case of Yates v. United|

76 'States. In reversing the conviction of fourteen Communists the i_____ ji
Court to a large degree weakened the Smith Act. The petitioner had j

j

been convicted of conspiring to advocate and teach the violent over- j

throw of the United States government, and conspiring to organize

the Communist Party for accomplishing the same ends. The decision

I was based on three major issues. First, the term "organize" as used !
| !
i  in the Smith Act was strictly construed. Secondly, the Court as-

! serted that advocacy meant advocacy of action and not advocacy as an Ii |
| abstract doctrine. Finally, the evidence upon which five of the j
I |
fourteen were convicted was so meager that the Court took the unusual i

j

step and ordered their acquittal. The other nine could be retried j
i iI
because there was adequate evidence to justify another trial. '

i

The word "organize" had not been defined by the Smith Act. As
i

the Communist Party was organized in ±9l& and this prosecution was <
i

commenced in 1951 it would be barred by the statute of limitations if 

organizing referred only to the initial act of establishment. Justice

Ethics Committee, 3li5 U.S. 927 (1953)j Sacher v. Association of the 
Bar of City of New York, 3hl U.S. 388 (1953)j In He Sawyer, 3 0̂ U.S.
622 (1958). These cases concerned discipline that was taken against 
attorneys who were connected with Smith Act prosecutions.

7635U U.S. 298 (1956).
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Harlan contended, "the word refers only to acts entering into the j

I
creation of a new organization, and not to acts thereafter performed I

i

in carrying on its activities] even though such acts may loosely be |
77 Itermed 'organizational'". On the question of advocacy the Court j

i
carefully distinguished Yates from Dennis. Judge Medina's in- j

structions to the jury in "the Dennis trial had differentiated between I 

the two types of advocacy, and the Court had approved a conviction !
7ftbased on advocacy of action. In the instant case the judiciary ! 

found the trial judge's instructions defective because of his failure |

to distinguish "between advocacy of forcible overthrow as an abstract
7 9 \doctrine and advocacy of action to that end." Harlan observeds ji ;

i ;i !
! We are thus faced with the question whether the j

Smith Act prohibits advocacy and teaching of forcible 
overthrow as an abstract principle, divorced from any j

| effort to instigate action to that end, so long as I
! such advocacy or teaching is engaged in with evil 
I  intent. We hold that it does not. ®  i

|  !  

i • i
! Thus, it is immaterial what the motives of the speaker is, so long as j

77Ibid., p. 310.

7®Louis B. Boudin, ’"Seditious Doctrine1 and the 'Clear and 
Present Danger1 Rule," Virginia Law Review, 38 (1952), 325. The 
relevant portions of Judge Medina's charge to the jury are as follows: 
"I charge you that it is not the abstract doctrine of overthrowing or 
destroying organized government by unlawful means which is denounced 
by this law, but the teaching and advocacy of action for the accom­
plishment of that purpose, by language reasonably and ordinarily cal- 

| culated to incite persons to such action."

79Iates v. United States, 35U U.S. 298, 320 (1956).

®°Ibid., p. 318.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

203

his speech is couched in terms of abstract doctrine. When, on the 

other hand, speech is clearly designed to encourage and incite action, 

the purpose of which is violent overthrow of the government,’the 

Smith Act has been violated and the speaker may be prosecuted. Having 

established this interpretation, Harlan held for the Court that five 

of the petitioners should be acquitted because the evidence estab­

lished nothing more than abstract advocacy. Moreover, mere member­

ship in the Communist Party did not provide sufficient evidence of an 

intent to urge the overthrow of the government. As for the other 

petitioners, there was enough evidence for a finding of advocacy of j
| action and the Court stated they could be retried consistent w ith the i
| standards established in the present case. Justice Burton concurred !
; f
J  except as to the meaning of "organize" adopted by the Court. Justices j

J  Brennan and Whittaker took no part in the case. Justices Black and j
j j

| Douglas agreed with the findings of their brethren of the majority. j
i 1
They would go farther in protecting freedom of speech, and permit

advocacy of any doctrine "whether or not such discussion incites to j

8x '■action, legal or illegal." Justice Clark disagreed with the j
I

majority on all points and would affirm the convictions. The Yates |
I

decision unquestionably marks the beginning of a more restrictive 

interpretation of the Smith Act. Future convictions under the 

organizing clause are precluded unless Congress chooses by legislation 

to vei'dl this part of the Court’s decision. Prosecutions can still

8iIbid., p. 31*0.
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be maintained for advocacy provided such advocacy incites action 

rather than abstract discussion. Doubtless the evidence needed to 

produce a verdict of guilty on this basis will have to be substantial. 

Perhaps.too much can be made of the Court's decision. It does not 

rule out further reliance on the Smith Act. Simply stated, it

imposes a greater evidentiary burden on the government to maintain 

a prosecution and requires that the trial judge be explicit in his 

instructions as to the type of advocacy that is foreclosed by the 

Smith Act. Nevertheless, the government may find that the Smith

State Subversion Legislation. The states as well as the Federal 

government have been concerned with the question of subversion. Most

Smith Act itself was patterned after the first state subversion

vary in content from state to state, but in essence they proscribe

Act is no longer the most effective device to employ in attacking the 

Communist conspiracy. As a result of this case propaganda activities 

unrelated to an incitement to violence enjoy judicial protection,

however disagreeable they may bej further, the Supreme Court, given

its present attitude and the current state of world conditions, seems 

unprepared to extend the Smith Act beyond a limited interpretation.

8?states have passed laws comparable to the Smith Act. In fact, the

statute, the New York Criminal Anarchy Act of 1 9 0 2 . These laws

Gellhorn, ed., The States and Subversion (Ithaca, Cornell 
University Press, 1952).

83Pennis v. United States, 3kl U.S. k9h, 562 (1950).
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____________________f______________________
activity and speech that seek to encourage, teach, or abet violent |

t ?  i .  j
overthrow of the state or federal government* State subversion j

ii
legislation has remained largely undisturbed by the courts in the j

j
past two decades. In 191*3 the Supreme Court did invalidate a

Mississippi statute that made it a crime to encourage the refusal to |
65 !salute the flag. A unanimous Court saw no intent to commit subver- ii Ij  sive activity in the innocuous comments of the appellantsj  nor did j

I  i|their activities constitute a clear and present danger. In 1953 the j
| j
j  Court refused to rule on the constitutionality of the Michigan Com- j

I 86 'munist Control Act until State Courts had construed the statute. '
j  I

Steve Nelson, a Communist leader, was convicted of violating the j

I Pennsylvania Sedition Act and was sentenced to twenty years in prison, j
! I
The State Supreme Court reversed the conviction, contending that the ;

iI
state statute had been superseded by the Smith Act. The United j

|States Supreme Court by a vote of 6-3 affirmed the Pennsylvania ' |
j  87 I
iCourt's holding. Chief Justice Warren maintained that the Smith jI
Act had pre-empted the field of subversion legislation and, accord- i
! |
ingiy, the state law must fall. Pre-emption is not a novel doctrine j

in American constitutional law, but it has usually been applied in
i ------ ---------------------

| ^GeJLlhom, p. 359.

j  ^Taylor v. Mississippi, 319 U.S. 583 (191*2).

Albertson v. Millard, 3l*5 U.S. 21*2 (1952). 

j ^Pennsylvania v. Nelson, 3$0 U.S. 1*97 (1955).
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commerce cases.®® The majority opinion reviewed the various federal j
!

laws dealing with subversion, and Warren stated, "taken as a whole, j
they evince a Congressional plan which makes it reasonable to de- j

,-fioltermine that no room has been left for the States to supplement it." 7 

Moreover: i

Since we find that Congress has occupied the field 
to the exclusion of parallel state legislation, that the 
dominant interest of the Federal government precludes 
state intervention, and that administration of state 
acts would conflict with the operation of the federal 
plan, we are convinced that the decision of the Supreme 
Court of Pennsylvania is unassailable.9®

i Justices Reed, Burton, and Minton argued in dissent that there was no !

1 evidence that Congress had intended to bar state laws merely because 
! !
j they were concerned with the same subject-matter. It seems more I! i' i
I likely that Congress had not even considered this question; therefore, j 

j the search for Congressional intent becomes largely a matter of seek- j
i |

ing justification for a pre-determined position. The majority dis- I

played a distaste for state subversion laws because of the belief that!
91justice could better be secured by federal legislation. Therefore,

G O

°°Cloverleaf Butter Company v. Patterson, 315 U.S. ll*8 (191*2); Pi 11 
v. Florida, 325 U.S. 53# (l9i*5); California v. Zook. 336 U.S. 725 (1911̂ : —

| ^Pennsylvania v. Nelson, 350 U.S. 1*97, SOU (1955).
"

| 90Ibid., p. 509.
j 9̂ Ibid., p. 508. Chief Justice Warren had these comments about 
j state subversion laws. He called them "vague and • . • almost wholly j  without . . • safeguards. Some even purport to punish mere membership 
in subversive organisations which the federal statutes do not punish 
where federal registration requirements have been fulfilled."
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j in the absence of conclusive evidence about Congressional intent, the !
I  i
opinion of the Court reads as a judicial subjective judgment rather !

92than as an expression of Congressional will. It is customary to 

point out that Congress can clarify its intentions when the Supreme
i Court has misconstrued its purpose. While certainly true, such a 

position often overlooks the complexities of the legislative process. 

In any event Congress has taken no action to change the Court's de- j

I

cision in the four years that have passed since the Nelson case was |
|

decided. |
j

Government Files and the Problem of Secrecy. A problem that j
I sometimes arises in Court proceedings is the question of how far the
i I
' government must go in opening its files for examination by defendants j

: i
j  or parties to a suit against the government. Information of a clas- j

i ;

j  sified nature that is vital to the national security is cautiously j

j guarded lest it fall into the hands of persons who might use it to the
; . 93
j prejudice of this country. Often the government is reluctant to 

permit examination of its files even when the information contained 

does not bear directly on the national security. Lack of access to 

such records may frustrate defendants in criminal prosecutions as it 

makes impeachment of government witnesses more difficult. The

92Roger C.Cramton, "Pennsylvania v. Nelsons A Case Study in Federal 
j Pre-Emption," University of Chicago Law Review, 26 (195«-59), 107. 
Compare, Alan Reeve Hunt, "State Control of Sedition: The Smith Act 
As the Supreme Law of the Land," Minnesota Law Review, hi (1956-57.

93United States v. Reynolds, 3l»5 U.S. 1(1952).

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

208

competing interests have to be resolved with maximum protection for j

both the government and the individual. Probably the most notable andj
;

controversial decision of the Supreme Court on this subject was |

rendered in JL957 in Jencks v. United States.̂ * The petitioner had
i

been convicted of swearing falsely when he executed a non-Communist ii
oath as required of labor union officials by the Taft-Hartiey Act.^ \

!At the trial defense counsel requested the production of c ertain '
Ij  government files. These files contained statements by informers !
I

prejudicial to Jencks. The request was denied. These same informants 

: testified against Jencks in the present trial. The petitioner con-
| i

! tended before the Supreme Court that the trial judge had erred. The j
i i
I reports should have been made available for use by the defense in

icross-examination of witnesses, who had submitted the reports. With j
! |
i only Justice Clark dissenting, the Court ruled that the recordsI :I '
i should have been made available. Justice Brennan remarked:! I
! [j 1

We now hold that the petitioner was entitled to j
an order directing the Government to produce for
inspection all reports of Matusow and Ford in its !
possession, written, and when orally made, as recorded
by the FBI, touching the events and activities to
which they testified at the trial.^

|  j

Moreover, the Court stated that the defense had a right to inspect the

I 9U3$3 U.S. 657 (1956).

I 9*6l Stat. 136 (191*7).

^Jencks v. United States, 353 U.S. 657* 668 (1956).
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reports. Brennan noted his disapproval of the practice of producing j

the documents for the judge to examine and to determine their rele- |
I

vancy without letting the accused be heard. Justice Burton and [
i

Harlan saw no infirmity in this practice. Clark's dissent painted a |

foreboding picture of the effect of the Court's holding: |
(
i

Unless the Congress changes the rule announced by 
the Court today, those intellegence agencies of our 

| government engaged in law enforcement may as well j
close up shop, for the Court has opened their files j
to the criminal and thus afforded him a Roman holiday 
for rummaging through confidential information as well 
as vital national secrets.

I Clark doubtless overstated the impact of the Jencks decision, but 

| unquestionably if the rule here announced remained unaltered, the j

I government would find itself confronted with the alternatives of j

public disclosure of confidential information or cancelling prosecu- j

tions to keep its files intact. But in no realistic sense can it be j
said that the Court's decision sanctioned indiscriminate "rummaging" j

through confidential files. An immediate outcry resulted in many !

quarters against the decision. Congressional reaction culminated in 

the passage of legislation designed to diminish the potential damage 

j from the Court's decision. The so-called Jencks Act98 did. not
j

expressly overturn the Court's ruling, but it did establish procedures

for the purpose of safeguarding government files. In essence the Act
| ...... - ......

I 9̂ Ibid., p. 682.

j 987l Stat. 595 (1957).
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provided that no statement or report in the possession of the govern-”]

meat containing infornation provided cry witnesses would be subject j
j

to subpoena, unless that same witness testified by direct examination !
t

in a criminal prosecution. In that event the trial judge would be

permitted to examine the reports in camera and excise the material j

j

relevant to the particular circumstances and deliver such information |
j

to the defendant. Should the defendant be found guilty, all records j 
would be preserved for examination by the Court of Appeals to de- i

iI
termine whether the trial judge had ruled correctly. In recent cases j

|
the Supreme Court, while not ruling on the validity of the law, has | 

| decided that information might be withheld by the government if it

' does not fall within the meaning of ''statement” as used in the j\ !
I 99 ■Jencks Act.7' Similarly, if the failure to produce a paper consti- !
i ii ij tutes no more than a harmless error, the Jencks Act is not violated.^!i
It is not improbable that the Court will find occasion in the future !

i
to examine the Act on its merits.

i
Summary. The fear of subversion has fostered widespread govern- '

mental vigilance in the past two decades. The disparate disputes j|
that have arisen have engendered controversy and constitutional in- j 
terpretation in many forms. The nine justices on the Supreme Court 

have been forced to adjudicate issues the import of which encompassed
ij —

99Palermo v. United States, 360 U.S. 3lt3 (1958).

^Rosenberg v. United States, 360 U.S. 367 (1958).
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delicate questions of national security and individual freedom. As j  

is so often pointed out, hard cases often make bad law, and they 

frequently make confusing law. Especially is this fact the case in 

the unsettled environment that has characterized the "cold war." j
i

Settled precedents cannot be invoked with the same assurance that the 

Court uses in its disposition of less controversial issues. let, 

controversy has always been and will continue to be an inevitable ,

ingredient of the judicial process so long as the Supreme Court j

! - I
j  functions as the interpreter of the Constitution. j

! Chief Justice Vinson remarked in the Dennis case that there are *

; no absolutes, everything is relativeJudicially, this axiom has !

| been the salvation of a perplexed and uncertain court. As a standard j

| |

of rationalization it conveniently discards both the concept of an ji
all-powerful and a powerless government. It embraces the essentially j 

undemocratic feature of extreme wartime controls, and provides for the j 
assertion of libertarian activism in periods of tranquility. It j

permits discretionary power and yet invites judicial checks for the |
i  !

unreasonable and arbitrary exercise of power. In short, constitu­

tional relativism by its very nature may be all things to all men,
i

j but to the Supreme Court it is apparently the best solution available i

j  to the paradox of security and freedom.
| _

~t‘0J‘Dennis v. United States, 3l»l U.S. 508 (1950). The Chief I 
Justice remarked^"Nothing is more certain in modern society than the 
principle that there are no absolutes, that a name, a phrase, a 
standard has meaning only when associated with the considerations 
which gave birth to the nomenclature."
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One of the interesting features of Court performance in subver- j

i

sion eases is that the black-robed justices have been compelled to j

descend from the plateau of disinterested objectivity to the mundane |

but necessary appraisal of practical events. Accordingly, when the ;

President and Congress took the unprecedented action of evacuating
|

thousands of Japanese-American citizens the Supreme Court with !

; unusual candor regarded these steps as a military necessity and\ ■

hence outside the pale of judicial intervention. Treason and espio- Ii
nage cases were more amenable to an unbiased evaluation of evidentiary

t

; standards. Yet. a determination of the constitutionality of the 

| Smith Act necessitated a balancing of freedom of speech against the I
i ' I

I need for protection of American security. State subversion legisla­

tion was measiired by standards of desirability as viewed by the Court j

i

| and found wanting.
i  '  II ’I ’
| There is no reason to believe that the Court has surrendered its j  

S function of dispensing justice, but the record of constitutional law
! i
! in the last twenty years demonstrates the difficulty of obtaining

Iabstract justice. Subversion is a present danger and the Court no j

less than the political branches has been forced to accommodate the 

Constitution to practical dangers. The Supreme Court may or may not
i
i follow the election returns, but there is justification for asserting 

j  that they are cognizant of the fluctuations in the ideological strug­

gle between democracy and the forces of totalitarianism.
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CHAPTER VII j
it

THE MILITARY
|
I
ii
I

If there is any principle that is firmly entrenched in American j

i !
J constitutional doctrine it is that the military is subordinate to j

i

civil authority. The framers of the Constitution were cognizant of i 

the dangers^of unbridled military power, and sought to insure that j 

the military arm of the government would not become the instrument of !

tyranny. Happily, military-civil relationships in this country have >
|

j been maintained with a minimum of friction for the most part. Never- | 

theiess, the traditional distrust of military authority has not alto-
I

gether dissipated, and the appropriate balance between civil and ;

military spheres requires frequent determination by the Supreme Court. !
t j
| The relationship of that august tribunal to military authority pre- ;
I :j sents delicate and at times difficult adjustments that necessitates i
marked judicial wisdom and ingenuity. On the one hand, the Court is 

confronted with a separate system of jurisprudence founded on clearly 

articulated constitutional provisions. .Persons amenable to military 

law are not stripped of judicial protection, but the standards for 

discipline and punishment are oftentimes rigorous, and not infre-
i
i  quently abrupt and decisive. Yet the soldier, sailor, and airman is 

an American citizen and not outside the pale of any civil protection 

simply because he dons the uniform of his country. The preservation

213
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of civil authority consistent with military needs, and the interpre­

tation of the bounds of military power, are not recent problems; they 

are grounded in extensive judicial precedent.

So long as the armed services of the United States comprised 

only a small core of professionally trained men, the reach of military 

law was not great, and its effect on American life went largely un­

noticed. But today the professional soldier has, for the most part, 

been replaced by the civilian who is assimilated into the military by 

conscription. The "citizen soldier" has carried the brunt of battle 

against the enemy in the last two world wars. The rapid expansion of 

American military installations throughout the world and the increase 

in the number of civilians accompanying servicemen overseas has 

created manifold problems of jurisdiction. Therefore, an understand­

ing of the Supreme Court's role, vis-a-vis military law and jurisdic­

tion is an essential component of the judiciary’s reaction to the 

turbulent events that have moulded national security policy in the 

last twenty years. An initial area of inquiry is judicial treatment 
of selective service cases.

Selective Service. As early as 1863 the United states Government 

resorted to conscription as a means of raising an army.1 Again in

World War I the draft was the chief method by which the needs of the 

military were fulfilled.^ In I9h0, with war clouds forming on the

Ĉarl B. Swisher, American Constitutional Development (2nd ed., 
Boston, Houghton Mifflin Company, 190>k), p. 293.

Selective Service Act of 1917, kO Stat. 76 (1917).
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horizon, Congress enacted the nation's first peacetime compulsory 

military draft.^ The act provided for the registration of all men 

between the ages of eighteen and thirty-five. The measure further 

provided that the administration of the program be carried out by- 

local draft boards. They would be charged with the responsibility 

of classification and the issuance of calls to service to qualified 

citizens. A process of administrative review was established to 

insure standards of fairness and non-discrimination. Congress 

spelled out broad categories of exemptions from military service and 

permitted deferments under specified circumstances. In all instances 

the classification was determined first by the local board and then 

subject to review by the appropriate agencies. These decisions were 

declared to be final.

The finality of selective service rulings would seem to preclude

judicial review. Thus, at the outset, questions arose as to the

type of review, if any, the Court could exercise, and if review 

existed, what was its scope? In Falbo v. United states** the Supreme

Court directly confronted the issue of judicial review of draft clas­

sifications. Falbo had been ordered to report for induction into the 

armed services. He claimed that the board had incorrectly classified 

him by not allowing his exemption as a minister, and he refused to 

submit to induction. In the criminal prosecution that ensued, the

3Selective Training and Service Act, 56 Stat. 865 (i960).
U320 U.S. 569 (1963).
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district court refused to permit the introduction of evidence con­

cerning the "propriety" of the local board's classification. The 

Supreme Court refused to intervene because the administrative pro­

cedure had not been exhausted. The termination of that process came 

with actual induction into one of the branches of service.'’ Justice 

Black observed for the majority: "Surely if Congress had intended to

authorise interference with that process by intermediate challenges 

of order to report, it would have so so." Correspondingly, in 

criminal prosecutions for violation of induction orders, the propriety 

of the classification was not subject to review. The Falbo decision 

did not expressly deny the right of judicial review; it simply re­

quired the individual to follow the steps in the prescribed procedure 

including induction. Still to be resolved was the review that would 

be available in the event that administrative remedies were exhausted.
7Such a question arose in Estep v. United States. Here the petitioner 

refused to report for induction after his local board refused to 

classify him as a minister. In the ensuing criminal prosecution the 

district court, adhering to the Falbo ruling, refused to entertain 

evidence concerning the validity of Estep's classification. Estep 

argued not only that his classification was erroneous, but that the

qBillings v. Truesdell, 32i U.S. Sh2 (±9h3). The Court held that a 
registrant was not actually inducted until he underwent the prescribed 
induction ceremony including taking the oath.

6Falbo v. United States, 320 U.S. 5U9, 55ii U9U3).

7327 U.S. Ill: (1915).
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draft board had incorrectly withheld certain documents from the file 

sent to the appeal board. The Supreme Court, in a 7-2 decision, 

asserted that this failure to comply with established procedure 

vitiated the proceedings.

We cannot believe that Congress intended that criminal 
sanctions were to be applied to orders issued by the 
local boards, no matter how flagrantly they violated 
the rules and regulations that define their jurisdic­
tion.

The Court was unpersuaded that a person could be sent to jail for 

disobeying an illegal order of an administrative agency and have no 

recourse to the courts for relief. An equally crucial holding in 

Estep concerned the review of evidence upon which a classification 

was based. Black phrased it in this manner: "The question of juris­

diction of the local board is reached only if there is no basis in
9fact for the classification which it gave the registrant," Thus, in 

effect, Estep foreshadowed the beginning of a new direction of 

judicial review for draft classifications. The Court committed itself 

to a careful scrutiny of selective service procedures in order to 

ascertain whether local boards complied with the law and followed due 

process; as provided by law or whether practices engaged in impaired

8Ibid., p. 121.

9Ibid., p. 123.
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the jurisdiction of Selective Service agencies Due process seems 

to dictate at the least that a registrant be given the right of 

judicial review at some stage of the process.'1'1

The basis-in-fact doctrine enunciated in the Estep case expanded

judicial review and in essence confirmed the contention that decisions

of selective service agencies were not final. On a case-by-case

approach the Court proceeded to examine classifications to determine

whether there was a basis in fact for the ruling of selective service 
12agencies. This increased scope of judicial review of local boards' 

classifications was a reversal of the trend evinced in Falbo It can 

perhaps be explained partially by the transition from war to more 

tranquil times. There is another factor that cannot be ascertained 

with any degree of certainty. The majority of cases reaching the high 

court concerning Selective Service developed from circumstances where 

registrants challenged their classifications and military obligations 

on religious grounds] most of them pertained to the religious sect 

known as Jehovah's Witnesses. The Supreme Court has demonstrated a

^See: Eagles v. Samuels, 329 U.S. 30k (19U6)j Eagles v. Horowitz, 
329 U.S. 317 (19U6); Gibson v. United States, 329 U.S. 338 (±9k6~)f 
United States v. Nugent, 3U6 U.S. 1 (1952)] Simmons v. United states, 
3̂ 8 U.S. 397 (l95ii)] Gonzales v. United States', 3U8 U.S. lj.07 (I95i»)j 
Bates v. United States, 3k& U.S. 966 (195l).

11Theodore Jefferson, "Judicial Review of Draft Board Orders," 
Wyoming Law Journal, 10 (1955-56), 21U.

12Cox v. United states, 332 U.S. kk2 (19U7)] Dickinson v. United 
States, 3i|6 U.S. 389 (1953)] Witmer v. United states, 3U8 U.S. 37$ 
'(l9$i»)i Sicurella v. United States, 3I18 U.S. 385 (195)4).
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remarkable affinity for minority groups and their protection, and 

this same attitude may have been extended to the present cases. The
i

consequence has been that in recent years the Court has sometimes j  

taken on the complexion of a super draft board by insisting that 

individuals not be capriciously denied legitimate classifications.

If legislative displeasure has been incurred there is no evidence 

to support such a view, for Congress has not shown any disposition 

to reverse the role presently assumed by the Court. ;

The judiciary has resolved various other controversies arising j 

out of the Selective Service program, all relatively minor in im­

portance. The Court has ruled that the venue for offenses involving 

the failure to accept induction1  ̂and failure to do civilian work-1̂  

is properly laid in the district where such violations occurred and ; 

not in the district where the local draft board is located. Two 

lower court judgments were set aside by the Supreme Court because of 

inadequate evidence to support charges that the petitioners had know- i 

ingly failed to keep their draft board informed of their addresses.-*̂  ! 

The Court has maintained that an overt act is not necessary to es­

tablish conspiracy to aid in the evasion of military service.1  ̂Ha- |

beas corups relief cannot be sought when petitioners failed to appeal !

•̂ United States v. Anderson, 328 U.S. 699 (,19U5)« j
^Johnston v. United States, 351 U.S. 215 U955). j
^ Bartchy v. United States, 319 U.S. Ij8ij (19U2); Ward v. United 

States, 3kk U.S."921; U952).
^singer v. United States, 323 U.S. 338 (i9Ul;).
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adverse lower court decisions.1? Selective Service regulations do 

not impose legal obligations on an employer to keep the draft board

abreast of information which affbats the status of an employee regis-
. . 18 trant.

Separation from military service by discharge is ordinarily

accomplished without benefit of judicial review, in 1953 the Court

refused to order a physician discharged because he had not been
19granted a commission. A divided Court concluded that while doctors 

must by law be assigned duties related to their training, there is no 

obligation that a commission be granted. More recently the Court 

held that the Secretary of the Army had exceeded his statutory au­

thority in granting less than an honorable discharge based on informa-
20tion that related to preinduction activities.

Military conscription remains an integral part of American 

defense posture. The major issues surrounding selective service have 

been litigated, and there would seem to be no paramount prohlem that 

has not been disposed of by the courts. It is no longer open to 

question that draft boards are not the final spokesmen on matters of 

classification . Judicial review will be extended via habeas corpus 

proceedings after induction. Classifications may be assailed if there

•^Sunal v. Large, 332 U.S. 17U (i9U6).
I 8Mogall v. United States, 333 U.S. (I9k7).

^ Qrloff v. Willoughby, 3U5 U.S. 183 (1952).
20Harmon v. Brucker, 355 U.S. 579 (1957).
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is no basis in fact for the local board's ruling. Also, a classifi­

cation based upon an erroneous interpretation of existing laws, or 

refusal to comply strictly with procedural safeguards, will result 

in court intervention. Short of these conditions the action of local 

boards and the administrative appeal agencies is final.

The Historical Background of Military Jurisdiction. Thousands 

who have passed the portals of civilian life and entered the ranks 

of the military have also become the subjects of military jurisdiction. 

The breach between civil and military has not been so great in this 

country as in other societies, but the accepted standards of law and 

justice have been formulated in a different atmosphere. Any lucid 

appraisal of the Supreme Court function and attitudes with regard to 

the military must be based on an understanding of the historical 

background of military and civil jurisdiction. Like so many other 

areas of judicial interpretation the slate is not clean. The judg­

ments of military tribunals are not immune from civil review, and 

much of the controversy flows from an attempt to delineate the scope 

of military jurisdiction and its amenability to judicial checks.

The authority of military tribunals originates in general in the 

Constitution, the Congress, and the President. Some years ago a 

statement issued by the Government contained this observation:

The sources of military jurisdiction include the 
Constitution and international law. The specific 
provision of the Constitution relating to military 
jurisdiction are found in the powers granted by
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Congress, in the authority vested in the President, 
and in a provision of the Fifth Amendment.21

The grants of power to Congress have reference to Article I, Section
228, Clauses llj, 15, and 16 specifically and generally to the other

provisions of Section d. The Presidential authorization lies mainly

in the first clause of Article II which confers upon the President the

position of Commander-in-Chief of the Army and Navy. The bifurcation

of military and civil authority is evident from the aforementioned

clause concerning Congressional power to prescribe regulations for

military personnel and the other constitutional provisions. This

grant of power is found among the enumerated powers of Congress, and
23is separate from the judicial power of Article III.

As early as 1806 the Court placed legitimate acts of courts- 

martial beyond the review of civil courts.^ The opinion of the Court 

in Dynes v. Hoover ? was clear and unequivocal on the question of

^Manual For Courts-Martial U.S. Army (19U9), p. 1.
22To make Rules for the Government and Regulation of the land and 

naval Forces* To provide for calling forth the Militia to execute the 
Laws of the Union, supress Insurrections and repel invasions) To 
provide for organizing, arming, and disciplining, the Militia, and 
for governing such Part of them as may be employed in the Service of 
the United States, reserving to the States respectively, the Appoint­
ment of the Officers, and the authority of training the militia 
according to the discipline prescribed by Congress.

2 r̂>ynes v. Hoover, 20 How. 65 (1857)*

2*Vise v. Withers, 3 Cranch 331 (1806).
2520 How. 65 (1857).
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Congressional power:

Congress has the power to provide for the trial of 
military and naval offenses in the manner then and 
now practiced by civilized nations . . • the power 
to do so is given without any connection between 
it and 3rd Article of the Constitution defining the 
judicial power of the United States; indeed the two 
powers are entirely independent of each other.26

Therefore, Congress has the power to authorize the necessary proce­

dures for maintaining discipline within the armed services of the 
27United States, and if a military tribunal is legally constituted

and possesses jurisdiction pursuant to statutory requirements, matters
28of error are not subject to civil court review. The Court has con­

tended that the military is better equipped to deal with matters that
29fall within the jurisdiction of courts-martial. The only remedy

remaining in the hands of civil courts is the authority to grant writs

of habeas corpus, but that remedy is available only if the military

tribunal is without jurisdiction. Where jurisdiction is evident, the
30writ will not be issued as a means of setting aside judgments, and 

the want of jurisdiction must be absolute to warrant reversal by civil

2t>Ibid., p. 79.
27Collins v. McDonald, 258 U.S. 1*16 (l92l)j United states v. 

Grimley, 137 U.S. 1I4.7 (189O). The ^resident can also authorize 
courts-martial. Swaim v. United States, l65 U.S. 553* 551* (1896).

28Mullan v. United States, 212 U.S. 556 (1908)j McClaughry v. 
PemingT lM6 U.sV'l# (1961).

2̂ Smlth v. Whitney, Jl6 U.S. 167 (1885).
^Johnson v. Sayre, 158 U.S. 109 (1891*).
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courts.

The law governing military tribunals is found in a system of

codified rules that have evolved from Revolutionary times.^ Even

before the Declaration of Independence the first Articles of War were

promulgated in 1775 to govern troops in Massachusetts, and additional
33Articles were added in November of the same year. By a Congres­

sional enactment in 1806 other provisions were appended bringing the
3hcode to a total of lOl Articles. Various modifications were ac­

complished during the next century and a half, but perhaps the most 

complete examination and overhaul came with the passage of the Uniform
35Code of Military Justice in 1950. This code, comprising 11*0 pro­

visions, constitutes the current rules and regulations that are ap­

plicable to the military.

The far-flung military operations of the United States during 

World War II and its aftermath made imperative an expansion of mili­

tary authority well beyond the continental limits of the United 

States. Despite its reliance upon history, the Supreme Court became

31Carter ex rel Carter v. McCiaughry, 183 U.S. 365 (1901).
^William Winthrop, Military Law and Precedents (2nd ed., Washing­

ton, 1920), p. 21.

William B. Aycock, Seymour W. Wurfel, Military Law Under the 
Uniform Code of Military Justice (Chapel Hill, University of North 
Carolina Press, l955), p. 9.

■̂ Winthrop, p. 23.

3561* Stat. 108 (1950).
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the vehicle for arbitrating questions of conflicting jurisdiction, 

and the guardian of the constitutional rights of those who temporarily 

fell under military control. To deal with offenses falling within 

the pale of military jurisdiction various tribunals have from time 

to time been established. The most prevalent of these has been the 

court-martial. In this area, two broad categories of oases have 

occupied the attention of the Supreme Court. These grow out of the 

use of the courts-martial for military and civilian personnel. Ex­

amination of judicial decisions in each of these categories will be 

useful in ascertaining the view of the Court regarding the status of 

court-martial jurisdiction.

Courts-Martial. As emphasized earlier, the civil courts gener­

ally refrain from interfering with courts-martial unless that body 

should be without jurisdiction. Substantial errors in the conduct of 

a trial before a Court-martial could conceivably impair jurisdiction. 

However, the Supreme Court has been disinclined to broaden its review 

of military judgments. For example, the judiciary refused to nullify 

the validity of the jurisdiction of a second court-martial after the 

first trial had been interrupted because of the "tactical situation"
36on the battlefield. Moreover, the denial of a full pre-trial in­

vestigation did not adversely affect court-martial jurisdiction and 

thereby expose it to attack by habeas corpus.3̂  In Hiatt v. Brown38

■̂Vade v. Hunter, 336 U.S. 681; (191*8).
^Humphrey v. Smith, 336 U.S. 69$ (191*8).
38339 U.S. 103 (l91*9).
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the high tribunal reasserted the limitations of civil court review in 

refusing to consider alleged errors by the appointing authority that 

had taken place in the conduct of a court-martial.

The exercise of the discretion thus conferred on 
the appointing authority may be reviewed by the courts 
only if the gross abuse of that discretion would have 
given rise to a defect in the jurisdiction of the 
court-martial.39

This emphatic observation was made:

It is well settled that by habeas corpus the civil
courts exercise no supervisory or correcting power 
over the proceedings of a court-martial. . . . The 
single inquiry, the test is jurisdiction."^

The limited inquiry to establish jurisdiction precludes a review of

irregularities that may have taken place, and "any error that may be

committed in evaluating the evidence tendered is beyond the reach of

r̂eview by the civil court. Neither has the Supreme Court shown

any propensity to interfere with the authority of military review
1*2agencies to modify court-martial sentences, or for that matter to 

assume this function for itself

^Ibid., p. 109.

^°Ibid., p. 108.

^ Whelchel v. McDonald, 31*0 U.S. 122, 127 (1950).

^Jackson v. Taylor, 353 U.S. 569 (1956).

^Fowler v. Wilkinson, 353 U;S. 583 (1956).
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The aforementioned cases reflect a limited role for civil courts 

vis-4-vis military courts-martial. Yet, none of these reach the 

fundamental issue of whether the constitutional guarantees of the Bill 

of Rights are applicable to military trials. Clearly the fifth Amend­

ment exempts the armed services from the grand jury indictment require­

ments and by implication the jury trial provision of the Sixth Amend­

ment.^1 As for the other sections of the first ten amendments there 

is disagreement among students of constitutional law with respect to 

the intent of the framers.^ In 1953 in Bums v. Wilson^* the Court 

considered the question of whether the due process clause of the 

Fifth Amendment was a limitation upon the military. In the instant 

case the alleged errors were not held to be violative of due process, 

but there was disagreement as to the extent of protection afforded 

by due process. Chief Justice Vinson in an opinion joined in by 

Justices Reed, Burton, and Clark conceded that under certain circum­

stances due process might be invoked in military trials:.

Standing Army: Another Problem of Court-Martial Jurisdiction," 
Vanderbilt Law Review, 13 (i960), UUl.

16Gordon D. Henderson, "Courts-Martial And the Constitution: The 
Original Understanding," Harvard Law Review, 71 (1957)> 293. The 
author contends that the framers of the Constitution intended for the 
Bill of Rights to apply to courts-martial. For a contrary view see, 
Frederick Bemays Wiener, "Courts-Martial And the Bill of Rights: The 
Original Practice I," Harvard Law Review, 72 (195b).

D. Duke, Howard S. Vogel, "The Constitution and t’he

U63U6 U.S. 137 (1953).
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The constitutional guarantees of due process is 
meaningful enough and sufficiently adaptable to 
protect soldiers as well as civilians from the crude 
injustices of a trial so conducted that it becomes 
bent on fixing guilt by dispensing with rudimentary 
fairness rather than finding truth through adherence 
to those basic guarantees which have long been recog­
nized and honored by the railitaiy courts as well as 
the civil courts.**?

Justice Hinton, in concurring, reminded his colleagues* . .we 

have no supervisory power over the administration of military
I H

justice,” and consequently he considered it mischievous to urge any

expansion of judicial review. As for the due process argument the

jurist countered: "Due process of law for military personnel is what

Congress has provided for them in the military hierarchy in courts
li9established according to law."^ Justice Frankfurter was disturbed 

by the haste with which the Court had decided the case and urged 

re-argument. In the meantime he reserved his views. Justices Black 

and Douglas argued that all of the Fifth Amendment provisions were 

applicable to the military. Only Justice Minton was prepared to 

dismiss entirely the reliance on the due process clause as a limita­

tion on courts-martial, but the other opinions, save for Black's and 

Douglas', are somewhat vague on this point. One commentator has 

evaluated the inport of the decision in these words*

U7Ibid., p. iU3.
U8u Ibid., p. Jj|7.
Ibid.
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Federal civil courts in habeas corpus may look 
only to determine whether a military petitioner 
has received full and fair considerations by the 
appellate tribunals of the military justice 
system.5®

This contention, on its face at least, seems to suggest that civil 

courts while unlikely to intercede in military proceedings, will do 

so in the absence of some semblance of fairness. The Uniform Code of 

Military Justice has evoked both praise and criticism,'*■*' but so long 

as its provisions are subscribed to, the Court is unlikely to face 

the problem of gross injustice if the law is impartially applied.

The fact that military personnel are subject to court-martial 

jurisdiction and its summary procedures is no longer open to question. 

But the extension of this regulation to civilians closely connected 

with the armed services has elicited no small amount of disagreement 

and has posed perplexing constitutional as well as practical problems. 

In I9ii8 the Supreme Court ruled that a court-martial had no juris­

diction over an offense committed by a serviceman during a previous 

enlistment even though only a day passed between his honorable 

discharge and subsequent re-enlistment.^^ Congress attempted to

50Aycock, Wurfel, p. 100.

'’̂ Mandeville Mullally, Jr., "Military Justice: The Uniform Code in 
Action," Columbia Law Review, 53 (1953); Bernard Landman, Jr., "One 
Year of the Uniform Code of Military Justice: A Report of Progress," 
Stanford Law Review, i* (1951-52).

^ Hirshberg v. Cooke, 336 U.S. 210 (19i|8).
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remedy this problem by permitting the trial by court-martial in 

specified cases of persons who had been separated from the military
Coservice* The constitutionality of this provision was challenged

5hin Toth v. Quarles* Toth had served with the Air Force in Korea, 

was discharged, and returned to civilian life. Some months later he 

was arrested and taken to Korea to stand trial by court-martial for 

murder and conspiracy to commit murder. A petition for a writ of 

habeas corpus filed in his behalf was granted by the district court 

and dismissed by the Court of Appeals. In so doing, the latter 

sustained the constitutionality of Article 31a). The Supreme Court 

divided 6-3 and held this provision unconstitutional. Justice Black 

gave the reason*

Any expansion of court-martial jurisdiction like that in 
the 1950 Act necessarily encroaches on the jurisdiction 
of federal courts set up under Article III of the Consti­
tution where persons on trial are surrounded with more 
constitutional safeguards than in military tribunals.55

Ejy eliminating the possibility of a court-martial the Court ruled out

^^Uniform Code of Military Justice, Article 3(a), 6U Stat. 109 
(1950). "Subject to the provisions of article 1*3, any person charged 
with having committed, while in a status in which he was subject to 
this code, an offense against this code, punishable by confinement of 
five years or more and for which the person cannot be tried in the 
courts of the United States or any State or Territory thereof or of 
the District of Columbia, shall not be relieved from amenability to 
trial by courts-martial by reason of the termination of said status.”

5k /350 U.S. 11 (1955).

^Ibid*, p. l5*

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



www.manaraa.com

231

any trial since constitutional courts were without jurisdiction. The 

dissenters noted the effect of the ruling, and Justice Reed remarked,

"The judgment just announced turns loose, without trial or possibility
5bof trial, a man accused of murder." But the majority felt that 

Congress could rectify this hiatus by legislation that would confer 

jurisdiction upon federal courts. One critic of the decision noted 

the incongruity of its holdings

It would appear that the Supreme Court, through the 
Toth decision, has created a situation that bears a 
potentiality of injustice and social detriment com­
pletely out of proportion to that feared from the pro­
visions in the Uniform Code of Military Justice 
unhesitatingly declared unconstitutional.^?

Hie Toth decision proved to be a forewarning of the attitude that 

the Court assumed in dealing with civilians tried by military tribu­

nals. In the first of a series of cases involving military juris­

diction over civilians the government maintained its position. In
r u

Madsen v. hlnsella the judiciary ruled that a court of the Allied 

High Commission for Germany had jurisdiction to try a civilian 

dependent wife of a member of the armed services on a charge of 

murdering her husband. The petitioner argued unsuccessfully that 

court-martial and occupation court jurisdiction were separate, but

56Ibid., p. 21u
57William R. Willis, Jr., "Toth v. Quarles— For Better or for 

Worse?" Vanderbilt Law Review, 9 (1956), 5ifl.

583U3 U.S. 31|1 (195D.
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the high tribunal held that they were concurrent. Furthermore, the 

German Civil Code under which the petitioner had been convicted 

applied here because it had been adopted by the United states Govern­

ment for such areas. The power of these tribunals was based on 

Presidential authorization*

Article 2 (11) of the Uniform Code of Military Justice author­

ized trial by court-martial for civilian dependents accompanying 

military personnel overseas, and for civilian employees of the armed
59services at overseas bases* This measure was designed to extend 

military Jurisdiction to persons closely connected with the armed 

services but not actually in these forces and who otherwise would not 

be under any Jurisdiction. On June 11, 1956 the Supreme Court de­

clared this section of the Code constitutional over the dissents of
6oChief Justice Warren and Justice Black and Justice Douglas* At 

issue was the validity of court-martial trials of two civilian de­

pendents charged with the murder of their respective husbands. The 

petitioners claimed that such trials violated the Constitution be­

cause they deprived them of the protection provided by Article III 

and the Sixth Amendment. Justice Clark wrote the opinion of the 

Court and held:

59The article makes the following persons subject to the Code.
"All persons serving with, employed by, or accoirqpanying the armed 
services without the continental limits of the United States ..."

^Kinselia v. Krueger, 351 U.S. U70 (1955)j Reid v. Covert, 35l 
U.S. 1|B7 (1955).
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The Constitution does not require trial before an 
Article III Court in a foreign country for offenses 
committed there by an American citizen and that 
Congress may establish legislative courts for this 
purpose.^1

The Court noted that the alternative to military jurisdiction would 

be trial before foreign courts.

Congress may well have determined that trial before 
an American court-martial in which the fundamentals 
of due process are assured was preferable to leaving 
American servicemen and their dependents throughout 
the world usbject to widely varying standards of 
justice unfamiliar to our people.

Besides the three dissenters, Justice Frankfurter reserved his views. 

A short time after its decision the Court decided to grant a motion
An

for reargument of the oases. Almost a year to the day after its
61*first decision the Court reversed itself, and in Reid v. Covert 

decided that Article n (ll) was unconstitutional insofar as it 

authorized the Court-martial trials of civilian dependents for 

capital offenses committed abroad during peacetime. Justice Black 

spoke for the majority which included the Chief Justice and Justices 

Douglas and Brennan. Black announced that the argument that the 

Constitution does not protect American citizens abroad is fallacious.

^̂ Kinsella v. Krueger, 351 U.S. 1*70, 1+76 (1955).

62Ibid., p. 1*79.

63352 U.S. 901 (1956).

6U35U U.S. 1 (1956).
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Court-martial trials deprive civilians of three important constitu­

tional guarantees; trial by jury, grand jury indictment, and the 

right to a speedy and public trial by an impartial jury in the State 

and district where the crime is committed. Black stated that none 

of these constitutional privileges were guaranteed by military trial, 

and significantly he added, "No agreement with a foreign nation can 

confer power on the Congress or on any other branch of the government 

which is free from the restraints of the Constitution."6** Next, the 

Court examined and rejected the contention that such trials were 

constitutionally defensible as a "necessary and proper" means of 

implementing Article I, Section 8, Clause ih. The'latter empowers 

Congress "To make rules for the Government and Regulations of the land 

and Naval Forces." Black asserted:

In the light of history it seems clear that the 
Founders had no intention to permit the trial of 
civilians in military courts, where they would be 
denied jury trials and other constitutional protec­
tions, merely by giving Congress the power to make 
rules which were 'necessary and proper1 for the 
regulation of the 'land and naval forces.'66

Ibid., p. 16. In Wilson v. Girard, 35k U.S. 521; (1956), the 
Court sustained a waiver of jurisdiction over an American serviceman 
by military authorities in Japan. The waiver was in accordance with 
a Status of Forces agreement between the United states and Japan. A 
per curiam opinion announced, "We find no constitutional or statutory 
barrier to the provision as applied here. In the absence of such 
encroachments, the wisdom of the arrangement is exclusively for the 
determination of the Executive and Legislative Branches." (p. 530.)

66Ibid., p. 30.
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! An additional reasonibr limiting the scope of military trials was ; 

1 the uncertainty of the relationship of the Bill of Rights to military ; 

trials, "As yet it has not been clearly settled to what extent the 

Bill of Rights and other protective parts of the Constitution apply 

to military trials."^ Justices Frankfurter and Harlan concurred in 

; separate opinions. Both were in substantial agreement on one issue;

: court-martial jurisdiction did not extend to civilian dependentsI
accused of capital crimes in peacetime as was the case here. Clark 

| and Burton dissented. They noted that there was no viable alterna­

tive to the approach sanctioned by Article 2 (11).

The practical problems raised by the Court case were not insub­

stantial. As a result of this decision civilian dependents were no 

longer subject to military trials for capital offenses. The inevi­

table question that now emerged was what type of jurisdiction would 

apply under such circumstances. Various solutions have been suggested! 

ranging from trial before foreign courts to returning individuals to

this country for trial. None are entirely satisfactory and none are
A H  ’without apparent difficulties.

69 iThe literal decision of Reid v. Covert was to proscribe court- I

67lbid., p. 37. I
68See "Criminal Jurisdiction over Civilians Accompanying American 

Armed Forces Overseas,*1 Harvard Law Review, 7i (1958) and "Courts- 
Martial Jurisdiction Over Civilians in Peacetime," Virginia Law j
Review, 1*6 (i960). i

6935h U.S. 1 (1956).
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martial trials of civilian dependents when capital crimes were 

involved and no more. However, distinction between capital and non­

capital offenses was rejected initially by four members of the j
70Court, and three years later this distinction was discarded alto- 

getner. Article 2 (11) was invalidated as it applied to peacetime 

court-martial trials of civilians dependents accompanying the armed 

services outside the United States and charged with non-capital
71offenses under the Code of Military Justice.1 Similarly, the Court 

refused to uphold court-martial trials of civilians employed overseas '

by the armed services whether the offense with which they were
72 73charged was capital' or non-capital. Justice Clark, in an unex­

plained reversal of his previous position, announced the opinion of 

the Court in all the cases. In essence the attitude taken by the 

majority was that there were no circumstances during peacetime that 

permitted court-martial jurisdiction over persons not in the military ; 

service. It was simply a question of the status of the individual as 

to whether he or she was properly amenable to military jurisdiction.

Justices Harlan and Frankfurter adhered to the stand they’had taken i
i

in the recent Reid case. They were convinced that the nature of the j
I

crime rather than status was decisive, and that non-capital offenses jI
70Chief Justice Warren, Justices Black, Douglas, and Brennan. j

7̂ Kinsella v. Singleton, 361 U.S. 23U (1959). 1 |

72Grisham v. Hagan, 361 U.S. 278 (1959). j
^McElroy ,v. Gaugliardo, 361 U.S. 28l (1959).
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committed by civilian dependents or employees accompanying the armed 

services overseas could be tried before military courts-martial 

during peacetime. Justices Whittaker and Stewart agreed with the 

majority that the sole question was that of status. However, they 

argued that civilian employees of the armed services overseas could 

be tried before military courts-martial irrespective of the nature 

of the offenses. Civilian dependents were in a different category
71and were not "so closely related to and intertwined with" the armed 

forces, as were civilian employees. Therefore, they were not subject 

to trial by court-martial.

The inexorable finality of the Court's ruling in these cases in 

no way diminishes the dilemma of the government. One observer com­

mented!

All these decisions can be viewed as logical, albeit 
far-reaching extensions of basic constitutional doc­
trines that persons who are not actually "in" the armed 
services are not to be deprived of the rights guaranteed 
them by the Constitution.

The fact remains that pending Congressional action thousands of 

civilians now located on foreign installations are outside the 

criminal jurisdiction of the United States. The Court has thrown 

into the laps of the political branches a troublesome problem that 

must be solved. In doing so Congress will have to be mindful of the

7\insella v. Singleton, 361 U.S. 23h, 271 (1959).
75Duke, Vogel, p. 1*37.
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judicial insistence that fundamental constitutional guarantees not

be sacrificed. Running through all of these opinions is a distinct 

judicial aversion to broadening the scope of military jurisdiction 

during periods of peace. Barring a war or a distinct reversal in the 

philosophy of the Court the barriers that have been erected against 

extension of military control over civilians seem impregnable.

Military Commissions. While the most prevalent form of military 

tribunal in existence today, the court-martial is by no means the 

only agency that has been relied on by the military. The military 

commission is of historical as well as theoretical interest because 

of its frequent use during periods of hostilities. The commission 

differs from the court-martial with respect to purpose and juris­

diction. The latter is utilized principally to maintain discipline 

and to dispense justice to members of the armed services in accord­

ance with established military law. A succinct definition of the 

scope of military commissions has been offered by Professor Fairman:

A military commission is the tribunal which has been 
developed in the practice of our Array for the trial of 
persons not members of our forces who are charged with 
offenses against the law of war or, in places subject 
to military government or martial rule, with offenses 
against the local law or against the regulations of 
the military authorities.^

L -
The military commission is not subject to the detailed statutory

^Charles Fairman, nThe Supreme Court on Military Jurisdiction: 
i Martial Rule in Hawaii and the Yaraashita Case," Harvard Law Review,
| 59 (±91*6), 833.i
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provisions and limitations that govern the conduct of courts-martial, j
I

and consequently its procedures often furnish a more summary de- |
77cision. Historically, such commissions had their inception during j

the Mexican War when General Winfield Scott found such tribunals

useful in dealing with civilians in the area of his operations.'

The Civil War marked the first extensive use of the commission. In

1862 President Lincoln authorized trial before military commissions
79for persons charged with interfering with the draft." Commissions 

were established during both the Spanish-American and First World 

Wars, but they were used with less frequency than during the Civil 

War.80
The classic case to reach the Supreme Court involving the jI

jurisdiction of military commissions was Ex parte Milligan8’*1 The | 

curcumstances of this case were discussed in the first chapter. It j

j

will be recalled that the essential question concerned the validity |
j

of civilian Milligan’s trial by a military commission in an area j

j

where the civil courts were open and operating. In deciding that such;

77Lewis Mayers, The American Legal System (New York, Harper and 
Brothers, 1955), p.”533.

78Harold L. Kaplan, ’’Constitutional Limitations on Trials-by 
Military Commissions," University of Pennsylvania Law Review. 92 
(l91iMli), 122.  •---------

79Mayers, p. 527.
80ifaplan, p. 121*.
8\  Wallace 2 (1866).
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| tribunals were without authority to try civilians, a majority of the 

Court denied that Congress could authorize such trials. The minority,
i

while agreeing with the rest of the Court regarding the absence of |

jurisdiction for Milligan’s trial, was reluctant to withdraw con­

clusively power from Congress to permit such trials* The Milligan 

case, a landmark in American constitutional law, stands today as a 

reminder of civil supremacy over the military.

The most celebrated military commissions of World War II were 

those established to try the eight Nazi saboteurs apprehended in this j 

country, and the tribunal created to try a Japanese general by the j
name of Yamashita. On the morning of June 13, I9i|2 four men crept j
ashore on Long Island. A few days later four others set foot on a j

i

lonely stretch of Florida beach. The purpose that had brought these j
!

eight men to the United States in the midst of war was sabotage. All j 

had previously lived in this country but for the last eight years they 

had been residents of Germany, and their journey was undertaken to aid
I

the Nazis. One was an American citizen. Their plan of sabotage of j 
essential war industries was short-lived, and in a matter of weeks all 

were in the custody of the Federal Bur.eau of Investigation.

The machinery for the trial of the saboteurs was set in motion
j

on July 2, 19U2 with the appointment of a military commission by 

President Roosevelt. Simultaneously the Chief Executive announced 

that further attempts at sabotage by persons who were residents of, 

or subject to, eneny nations would be tried by military tribunals 

j under the laws of war, and they would be denied access to the civil
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courts.®2 Trial of the eight spies commenced on July 8, 191*2
Immediately, efforts were made by the defendants to secure a writ of j

habeas corpus, but the district court denied permission to file.for j

the writ. Appeal was made to the Court of Appeals, and concurrently 

; a petition to the Supreme Court for certiorari was filed. On July 29,j

! 191*2 the Supreme Court convened in an extraordinary summer session.

Two days later the Court rendered its decision.

The major contention of the petitioners was that the military 

I commission was without jurisdiction. It was claimed that the sabo-
! i

teurs had a right to trial by jury, and that the Presidential order 

was invalid because of its purported conflict with the Articles of ■

of War. Chief Justice Stone spoke for a unanimous Court and rejected I
i

all the contentions of the petitioners. Concerning the validity of 

the detention of the sabotern’s the Court remarked:

The detention and trial of petitioners —  ordered j
by the President in the declared exercise of his powers 
as Commander in chief of the Army in time of war and of 
grave public danger —  are not to be set aside by the 
Courts without the clear conviction that they are in I
conflict with the Constitution or laws of Congress 
constitutionally enacted.

i

The Articles of War provided for courts-martial and military |; |
82Robert E. Cushman, "Ex parte Quirin Et A1 —  The Nazi Saboteur 

Case," Cornell Law Quarterly, 28 (191*2-1*3), 55*
83Ex parte Quirin, 317 U.S. 1 (191*2).

81;Ibid., p. 25.
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commissions and Congress had sanctioned such trials. Furthermore:

Congress had the choice of crystallizing in permanent 
form and in minute detail every offense against the 
law of war, or of adopting the system of common law 
applied by military tribunals so far as it should be 
recognized and deemed applicable by the courts. It 
chose the latter course.8?

Trial by jury was held inapplicable to military commissions, and the 

jurisdiction was cleariy without defect.

We conclude that the Fifth and Sixth Amendments 
did not restrict whatever authority was conferred 
by the Constitution to try offenses against the 
law of war by military commissions, and that pe­
titioners, charged with such an offense not re­
quired to be tried by jury at common law, were law- 
fully placed on trial by the Commission without a 
jury.86

The Court did not expressly overrule the Milligan case in answering 

the petitioner's argument that the civil courts were open and oper­

ating, thus depriving the military of jurisdiction. Rather, the 

judiciary chose to regard the case as inapposite under the present 

circumstances. Milligan had been a citizen and resident of Indiana 

while those on trial here were enemy belligerents. Though the Supreme

Court affirmed the authority of the President to prescribe rules of

procedure for the conduct of the trial in accordance with Congres­

sional authorization of such regulations, two significant reservations

8*Ibid., p. 30.

^ Ibid., p. 15.
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; were noted. First, the justices avoided ruling on the authority of j
! I
! the President to establish military tribunals independent of Congress. |
:  j

, Secondly, the Court found it unnecessary to decide what restrictions, j  

if any, Congress could impose on the President's power over enemy
Ibelligerents. j

Perhaps the most significant aspect of the Quirin case was not 

that the Court sustained military jurisdiction, but that it even con­

sidered the fate of the eight Nazi saboteurs. Professor Corwin was jIj
critical of the Court's review of the controversy, tersely character- j

'  iizing the opinion "as little more than a ceremonious detour to a prede-i
R7 ^terrained goal intended chiefly for edification.” Quite possibly the |

Court viewed its role as twofold. First, the judiciary demonstrated j

its willingness to accord judicial review to enemies in wartime, j

however perfunctory, thereby emphasizing that access to the civil
88court remains unimpaired even during hostilities. Additionally, the j 

political branches of government would obviously be on sounder ground j 

if they had the acquiescence of the Supreme Court. And it is diffi-
i

cult to believe that the nine justices would contest the actions of 

the President as Commander-in-Chief when the latter was engaged in 

fivEdward S. Corwin, Total War and the Constitution (New York,
Alfred A. Knopf (19U7), p. llBT"

88Alpheus T. Mason, "Inter Arma Leges: Chief Justice Stone's Views,” 
Harvard Law Review, 69 (1955-56), 828. Stone's biographer relates,
"The Chief Justice wanted the Court's opinion to be recognized as a 
striking demonstration that the law of the land still governed and 
that the jurisdiction of the Courts was not ousted no matter what the 
President proclaimed."
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leading the nation in its struggle against the forces of totalitarian­

ism. I
Shortly after the conclusion of World War II the question of the 

punishment of war criminals became a factor of considerable importance! 

to the victorious allies. Military commissions seemed to be the most 

: appropriate tribunals to undertake this task. In the Far East one 

such commission was convened whose proceedings were destined to in­

volve the Supreme Court in another celebrated dispute concerning 

civil-military relationships. The object of this contested litigation 

; was a Japanese general by the name of Yamashita. The Japanese mili­

tary leader had commanded the forces of the Rising Sun in the Philip- i

pines immediately prior to the Island's capitulation. On September |
!

! 19bS the Japanese general surrendered to the United States forces and j 

became a prisoner of war. Three weeks later".Yamashita was notified of
|

charges that had been brought against him for violations of the rules ! 

of war. The substance of the bill of particulars was that Yamashita 

had failed to exercise proper control over the troops under his com-
i

mand, and that the latter had engaged in widespread atrocities before j

the fall of the Philippines. A military commission convicted him and

the sentence prescribed was death. The Supreme Court agreed to review 
89the case* 7 The resolution of the controversy rested on the answers 

to four questions. First, could the military tribunal in question try 

Yamashita? Secondly, was the commission legally constituted by "lawful

"in re Yamashita, 327 U.S 1 (l9hS).
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military command?" If so, could the commission subject Yamashita to I
I  i

trial after the cessation of hostilities? Thirdly, did the authority j

to create such commissions extend beyond the conclusion of hostili- !

ties? And lastly, is a military commander required to take measures 

to control his troops, and if he fails to do so can he be held per­

sonally responsible?

The Court divided 6-2 with Chief Justice Stone speaking for the 

majority. (Justice Jackson took no part in the case.) On all points 

the Court ruled against Yamashita. First, the majority disposed of (

the allegation that the commission was without authority and outside j

the law:

It thus appears that the order creating the com­
mission for the trial of petitioner was authorized by 
military command, and was in complete conformity to 
the act of Congress sanctioning the creation of such 
tribunals for the trial of offenses against the law of 
war committed by enemy combatants.^

The Chief Justice could find no objection to the creation of the com- j

mission after the cessation of hostilities: I
iii|

We cannot say that there is no authority to convene j

a commission after hostilities have ended to try viola- j

tions of the law of war committed before their cessation, j

at least until peace has been recognized by treaty or j

proclamation of the political branch of the g o v e r n m e n t . I

907 Ibid., p. 11. 

91Ibid., p.12.
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j Moreover: j
t  i' I

The conduct of the trial by the military commission 
has been authorized by the political branch of the 
government, by military command, by international law 
and usage, and by the terms of the surrencer of the 
Japanese government.92

j

i The offenses with which Yamashita was charged were violations of the 

: laws of war. The Court substantiated this point by reference to the 

; Annex to the Hague Convention of 1907. ■ i'he judiciary reaffirmed its 

: traditional refusal to pass on the evidence introduced in cases in- 

i volving military tribunals. The charges were sufficient, whether 

true or not, to allow the case to go to trial, and the review of the I 

alleged errors in the proceedings was entirely in the hands of the 

i appellate military tribunals. In conclusion the majority held: !

It thus appears that the order convening the com­
mission was a lawful order, that the.commission was law­
fully constituted, that petitioner was charged with 
violation of the law of war and that the Commission 
had authority to proceed with the trial, and in doing 
so did not violate any military, statutory or consti­
tutional command.93 j

j
i

; Justices Murphy and Rutledge dissented. They disagreed with the Court | 

on the jurisdictional issue, and they were offended by the conduct of j
• I
the trial. When the Supreme Court denied permission to file a pe- |

i
tition for a writ of habeas corpus to another Japanese general in j

j

92Ibid„  p. 13. |

93Ibid., p. 25.
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circumstances similar to Yamashita's,9U Murphy and Rutledge again j
: i

!

; dissented. The language of the former justice was particularly im- j

I
; passioned: |

Today the lives of Yamashita and Homma, leaders 
of enemy forces vanquished in the field of battle, 
are taken without regard to due process of law. There '
will be few to protest. But tomorrow the precedent 
here established can be turned against others. A pro­
cession of judicial lynchings without due process of 
lav may now follow. No one can foresee the end of this 1
failure of objective thinking and of adherence to our 
high hopes of a new world.9 5  j

i|
The Quirin, Yamashita, and Homma decisions attest to the strin- j

gent limitations that the Court has imposed on civil review of judg-
96ments rendered by military commissions. On all of the occasions

i
that the Supreme Court considered the actions of military commissions ;

i
it has consistently refused to review the evidence. Military tribu- ' 

nals during the past twenty years have been used primarily during 

periods of actual hostilities, or immediately thereafter. To some j 

degree this fact may explain the unwillingness of the Court to create j 

any substantial obstruction. It can hardly be suggested that deci- . j 
sions relating to peculiar wartime conditions will be considered as !

valid precedents for any expansion of such tribunals in peacetime, andj
i1

barring an outbreak of war the military commission may very well be a !
.   j

^Homma v. Patterson, 327 U.S. 759 (l9hS)»
9̂ Ibid., p. 760. !
96In Hirota v. MacArthur, 33$ U.S. 197 (l9it8), the Court refused 

to review the decisions of military tribunals established by General 
MacArthur as the agent for the Allied Powers.
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! reJLic of the past.

Martial Law. The term martial law (or martial rule, as it is 

sometimes denominated) is not mentioned in the United States Consti­

tution. The nearest equivalent is the provision for the suspension
97of the privilege of the writ of habeas corpus. In its most general

sense martial law involves the substitution of military control for

civilian rule in times of grave emergency and the use of military law
98rather than the traditional civil processes. Insurrections, the

: break-down of civil law and all-out war may furnish the occasion for

the imposition of martial rule. From time to time state governors

have proclaimed a state of martial rule when xocal conditions could
99not be controlled by civil authorities in particular areas. The

I utilization of martial rule apart from wartime conditions does not

i bear on the question of national security and need not be considered

here. The olassic statement by the Supreme Court on martial law was

enunciated in the Milligan case in 1866: "Martial rule can never

exist where the courts are open and in the proper and unobstructed
j.00exercise of their jurisdiction." Until 19U1 the Civil War repre- 

| sented the only time when martial law was employed in wartime.

97Article I, Section 9» Clause 2.
98Charles Fairman, "The Law of Martial Rule and the National 

Emergency," Harvard Law Review, 55 (19U1-U2, 1259.
99See Robert S. Rankin, When Civil Law Fails (Durham, Duke Univer­

sity Mress, 1939).

^ ^ E x  parte Milligan, U Wallace 2, 127 (1866).
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j  The institution of martial law in Hawaii occurred on the day ~ |! I
; after Pearl Harbor, December 8, 19U1. The basis of this action was j

the Hawaiian Organic Act.^"1" Section 67 specifically conferred on ;

the Governor of the territory the right in times of emergency to

: suspend the privilege of the writ of habeas corpus and to place the

1 island under martial rule. Subsequent Presidential approval was

i required. Announcement of the transfer of all power to the military

I was made and the island came under the control of a Military Gover-
102i nor. President Roosevelt coranunicated his approval of the step

103taken on December 9, l9ld* Civil courts had in the meantime been

supplanted by military commissions and provost courts On December j

16, the courts were permitted to reopen, but their jurisdiction was
105substantially curtailed.  ̂ In January, 19U2 further modifications

; I
and revisions in the status of the civil courts was accomplished, but

the military authorities continued to exercise appreciable control
106over activities on the island. Understandably, antagonism de­

veloped between military and civil officials as the threat of invasion !

10l3l Stat. 153 (1900).
102 TJ. Gamer Anthony, Hawaii Under Army Rule (Stanford, Stanford 

University Press, 1955), p. 5. !
103 IDuncan v. Kahanamoku, 327 U.S. 301;, 308 (19U5). !|
"^Anthony, p. 10. |

l05Ibid., p. 11. 

i06Ibid., p. 28.
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! receded, and in an effort to forestall an unpleasant situation 1
j ' |! Washington announced on March 10, 191*3 that some of the functions j

i
heretofore performed by the military would now be handled by civilian 

authorities. Notwithstanding these alterations the privilege of the 

writ remained suspended.^*'

The Supreme Court's involvement in the Hawaiian episode was
i fiHlimited to a single case, Duncan v. Kahanamoku. The facts of the 

controversy were these: White was a civilian engaged in a stock-

brokerage business. In August, 191*2 he was arrested and tried for

: embezzlement by a military tribunal. White contested the jurisdiction I 

of the tribunal in habeas corpus proceedings. The other petitioner 

in the instant case, Duncan, was employed as a civilian shipfitter at 

: the Naval Yard in Honolulu. On the night of February 21*, 191*1*

Duncan was involved in an altercation with two sentries. He was 

arrested and brought to trial before a military tribunal. At the time j

of the commission of the offense the civil courts were open, but they i

were denied authority over certain cases. Both White and Duncan ob­

tained habeas corpus relief in the district court, but the Court of
!

Appeals reversed. The question as phrased by the Supreme Court was: j
i|

Did the Organic Act during the period of martial j
law give the armed forces power to supplant all civilian j

107Robert S. Rankin, "Martial Law and the Writ of Habeas Corpus in 
Hawaii," Journal of Politics, 6 (191*1*), 211*.

10ti327 U.S. 301* (191*5).
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laws and to substitute military for judicial trials 
under the conditions that existed in Hawaii at the 
time these petitioners were tried?l®9

To arrive at an answer the Court examined the Organic Act, and 

because the law was not specific, the judiciary sought to ascertain 

Congressional intent. The majority queried:

Have the principles and practices developed during 
the birth and growth of our political institutions 
been such as to persuade us that Congress intended 
that loyal citizens in loyal territory should have 
their daily conduct governed by military orders sub­
stituted for criminal laws and that such civilians 
should be tried and punished by military tribunals?1^

Six Justices responded to both questions in the negative, Justice 

Black, joined by three of his colleagues, asserted:

The phrase "martial law" as employed by that act, 
therefore, while intended to authorize the military 
to act vigorously for the maintenance of an orderly 
civil government and for the defense of the Islands 
against actual or threatened rebellion or invasion, 
was not intended to authorize the supplanting of 
courts by military tribunal s.-U_L

Justice Murphy concurred in the Court's opinion, and declared that 

trials of this nature were forbidden by the Bill of Rights. Chief 

Justice Stone opined that conditions in Hawaii at the time did not

109 !Ibid., p. 313. !
110Ibid,, p. 319. |
IllIbid., p, 32U,

ii
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I warrant trial l̂y military tribunals. The dissents of Justices

1 Burton and Frankfurter demonstrated a concern for the proper respect

to be accorded to the political branches in their assessment of

: military needs. They viewed the Court's decision as an unnecessary

| intrusion "into the fields allotted by the Constitution to agencies
112of legislative and executive action." Kahanamoku delimited the 

scope of martial law with respect to the Hawaiian Organic Act. The 

decision underscored the basic premise of the incompatibility of 

military rule outside the battle zone so long as civil courts were in 

a position unobstructedly to perform their duties. Yet, the crucial 

| question of the permissible extent of martial rule under other con­

ditions remained unexplored, and the content of "martial law" in 

modem dress is unclear.

Summary. American tradition has placed great eraphais on the 

belief that the military is somehow inconsistent with a democratic 

society. So long as war was the exception rather than the rule, 

civil-military relationships were maintained within a framework of 

civil supremacy, and the Supreme Court was plagued by problems of 

adjusting frequent clashes between the two systems. Aside from the 

, Civil War, American history until 19Ul was largely free of any ex­

pansion of military authority which challenged the basic premises of 

a non-militaristically-oriented nation. The events that have trans­

pired since 19ill have produced new tensions and stresses in this

U2Ibid., p. 338.
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relationship. The American people have not known peace in twenty j
i

years, in the sense of the absence of international conflicts and j
i

tensions. True it is that after 19h5 there has been no global 

struggle, but a cold war has emerged and with it a realization that 

military preparedness must remain a fact of life.

That being the case, the military has achieved a new importance. ,

Selective Service has transformed the character of military person­

nel, total war has blurred the demarcation of civil-military author­

ity, and the post-war military commitments of the United States have 

extended military control outside the territorial limits of the 

United States. ;

Inevitably, these circumstances have raised constitutional
j

, problems of profound significance. The Supreme Court has displayed 

uncertainty in its treatment of these controversial issues. During 1

World War II the judiciary confronted the dilemma of bestowing |

sanction upon new advances in military authority at the expense of j

traditional civil supremacy; or checking the expansion of this j
authority at a time of grave peril and thereby incapacitating the j

i

very forces best equipped to restore peace. In the aftermath of war j

a revitalized Court could proceed more boldly in establishing limits 

to the exercise of military power because the absence of hostilities 

seemed to justify stronger judicial checks.

In many respects, the gulf between military and civilian has been 

bridged, and military justice has been made more conformable with 

| accepted civil practices. But it is unlikely that the two can merge
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because of their differences in approach and goals. As it seems 

; that America is destined to live in an atmosphere somewhere between 

war and peace for years to come, the questions raised in this chapter 

cannot be accorded definitive answers.
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CHAPTER VIII

AN EVALUATION ,

The national security of the United States has been of major 

concern to both the government and the people during the past twenty 

years. It has presented substantial judicial as well as political 

problems, the complexity of which has evoked unending controversy. I 

This study has been concerned with the judicial responses to the ex­

pansion of governmental power in this domain and with the frequent 

clashes that have occurred between the state and the individual. 

Totalitarian philosophies have posed serious threats to the preserva- j 

tion of democratic institutions. In reacting to the dangers of alien i 

ideologies the American government has be'en guided by traditional !
i

constitutional principles tempered by practical considerations of the | 

needs of internal security. Not infrequently the political branches ; 

have eschewed restrictive interpretations of their powers in favor jII
of a more flexible approach to the pervasive threat of totalitarian- I

i
. ism. ;

A variety of devices have been employed to bolster the defense j 

structure of the country. Billions of dollars have been expended for 

armaments, a standing amy has been maintained, and federal regulation 

of private affairs has increased. Elaborate and detailed programs 

have been initiated in an effort to strengthen the resistance of the

255
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! democratic state. Oaths, investigations, legislation, and growth of j
i  !I executive power have been utilized. In this security-conscious en-

I
vironment the Supreme Court of the United States has been confronted 

with the adjustment of the demands of security to individual liberty. 

Within these controversial, speculative, and emotionally-charged 

; spheres of constitutional and statutory adjudication the judiciary 

has fallen heir to the troublesome problems of national security.

Judicial pronouncements have been rendered on a large number of 

I issues, and yet analysis fails to reveal a logical and consistent 

pattern. Rather, it appears that the Court has been unsuccessful in 

constructing a systematic concept of national security. This fact is 

attributable in large measure to the deep-seated disagreements on the

: Court. Persistent and vigorous criticism has accompanied the opinions I
!

of the high tribunal. The result has been an irregular and sometimes 

confusing record of judicial decisions. Nevertheless, it would be 

incorrect to characterize judicial conduct as lacking any common 

denominator. As it essayed to solve perplexing constitutional prob- i
lems the Court proceeded from a basis of agreement on certain funda-

II
mental precepts. j

One solution to emergencies that has been emphatically rejected j
I

by the Court is constitutional suspension. No justice, either ex- {

plicitly or implicitly, has suggested that war or other threats to the 

nation results in the removal of all constitutional restraints. Quite 

the contrary, the judiciary has pointedly asserted that the Constitu­

tion is a document for war as well as for peace, and that its
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| provisions are not to be regarded as obsolete simply because the 1
;  i

! nation's security is imperiled. Inter arma leges silent, the state |
l

of seige, constitutional suspension (or whatever nomenclature is se­

lected to apply to this phenomenon) finds no sanction in the opinions 

of the Supreme Court.

While the Constitution remains effective and applicable under 

all circumstances, there is general judicial agreement that its pro­

visions clothe the government with extremely broad power in the midst 

of war or similar emergencies. The words of Chief Justice Hughes are 

' often recalled, "while emergency does not create power, emergency 

may furnish the occasion for the exercise of power."'1’ When the j

emergency is the self-preservation of the democratic state it re­

quires no great wisdom to foresee a judicial acquiescence of con­

siderable dimensions.
i

There is also judicial acknowledgment that the powers of self- 

preservation are of the very essence of sovereignty and nationality.

It follows, therefore, that no nation is powerless to defend itself, I
I

and even in the absence of constitutional provisions there would be I

ample power inhering in the sovereign state to take idiatever measures 

were necessary for survival. There is, to be sure, a lack of unanimity 

on the Court about the implications of these doctrines. Inasmuch as 

there is a Constitution grafted upon whatever powers accrue from

■Sterne Building and Loan Association v. Blaisdell, 290 U.S. 398, 1*26 
(193UTT
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! sovereignty there has been a tendency to confuse the two. Likewise 1! j
the predispositions of members of the Court have had much to do with j

their conception of inherent and constitutional powers. Those i

justices who have been inclined towards a latitudinarian philosophy
; i
of the powers of national security seem more favorably disposed to 

inherent power. Other jurists regard with suspicion inherent powers, 

preferring to rely on the Constitution entirely. Regardless of these 

differences it seems correct to categorize the judiciary as fully in 

sympathy with the contention that in times of crisis the federal 

government is endowed with substantial power. Moreover, there is, 

inferentially at least, recognition of the doctrine that the powers 

of national security are closely intertwined with self-preservation, ji
and the latter is an attribute of sovereignty. It is difficult to

iindicate the precise nature of judicial thought on this subject j
i

because it rarely is articulated with any degree of specificity.

Throughout the opinions of the Court in the past two decades is 

another generally accepted premise of judicial conduct. The authority j 

of judicial review exists no matter how grave the emergency or how \

cumbersome judicial procedures may be in times of crisis. It is true 

: that there have been definite differences of opinion as to the charac­

ter of review that should be extended, but the Court, like the 

Constitution, is operative in both war and peace. Obviously the 

appellate jurisdiction of the Court is subject to control by Congress.

- Therefore, the legislature may restrict or expand the review powers

i of the Supreme Court. However, it does not follow that the Court will
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take it upon itself to circumscribe its own powers of review in the 

absence of Congressional limitation. Doubtless, from the standpoint 

of practical politics there may be merit in the technique of re­

fusing to grant review. But the Court has manifested no enthusiasm 

for diminishing judicial scrutiny of national security policies even 

during periods of all-out war.

In 19U2 Chief Justice Stone delivered the opinion of the Court
2in the Nazi saboteur case. One of the questions of the dispute was 

whether the Court could extend review in the face of the President's 

order denying all access to the civil courts. In spite of this pro­

nouncement Stone held:

Neither the Proclamation nor the fact that they 
are enemy aliens forecloses consideration by the 
courts of petitioner1s contentions that the Consti­
tution and laws of the United States constitutionally 
enacted forbid their trial by military commission.3

Moreover, the Court has refused to take legislative silence as neces­

sarily proscribing judicial review. In applying this doctrine to the 

Selective Service Act, Justice Douglas remarked:

The silence of Congress as to judicial review is 
not necessarily to be construed as a denial of the 
power of the federal courts to grant relief in the 
exercise of the general jurisdiction which Congress 
has conferred upon them.&

Êx parte Quirin, 317 U.S. 1 (19i|2).
3lbid., p. 25.

^Estep v. United States, 327 U.S. ill*, 120 (191*5)•
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! In the same case Douglas noted, "judicial review may indeed be re-

I quired by the Constitution."'*

Justice Jackson registered a lone dissent to the contention that

: the courts must be prepared to accord review even under wartime con-

| ditions. Dissenting in Korematsu v. United States,̂ 1 the jurist

! averred, "I should hold that a civil court cannot be made to enforce

an order which violates the constitutional limitations even if it is
7a reasonable exercise of military authority."1 Moreover, Jackson

; continued, "I would not lead people to rely on this Court for a review
8I that seems to me wholly delusive." Simply stated, Jackson would 

■ abandon judicial review in wartime rather than subject the prestige : 

of the Court to obviously unconstitutional acts. This unique ap- 

i  proach was never put into operation and never gained the support of 

other justices. Even though judicial review might- amount to little ! 

more than a perfunctory examination, the Court was nonetheless in 

agreement that even 1 imited judicial review was better than none at 

all.

Thus it is that analysis of judicial decisions relating to 

: national security reveals a consensus as to the broad powers of self- j
; j
; preservation, the maintenance of the Constitution during war, and the j 

%bid.

6323 U.S. 21U (19100 . |j
7Ibid., p. 2li7. |

8Ibid., p. 2i|8. !
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| continued functioning of the judiciary as a body with reviewing ~|
I |
i powers. There were general principles to which all:, justices could 

subscribe. But these generalizations were inadequate to cope with j

: particular issues that called for more refined reasoning. Price 

control, deportation policies, the investigatory power, loyalty 

; oaths, military jurisdiction are all facets of national security.

Mere reliance on the generally accepted postulates aforementioned in 

no way eventuates in a solution.

In seeking to resolve the controversial problems of national 

security the Court found itself unable to formulate a consistent and 

coherent judicial doctrine. There is emphatically no evidence that 

the judiciary conceived its task to be that of supplying content to 

the amorphous phrase, national security. Fundamental differences on 

the Court, rapidly changing world events, and the fluctuations in 

the policy of the political branches produced unending controversies, j
j

Certain observations can nevertheless be made to illuminate the role 

' of the Court.
i{

Analysis of judicial pronouncements underscores the assertion I
i

that the Supreme Court has been remarkably acquiescent in the assump- j

tion of power by the government. Basic security policy carefully
' _ I
enunciated by the Congress and the Chief Executive received judicial I|
support in practically every instance. The record is indeed im- !

i
pressive. Price and rent control enacted in the midst of war was
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j  upheld? —  not a single justice denied the power of Congress to |

control prices. The confiscation of alien property was endorsed !

unanimously.1^ Wartime contract renegotiation under terms prescribed

by Congress was sustained.11 The deportation of aliens for past
12membership in the Communist Party was affirmed. The non-Communist

13affidavit of the Taft-Hartley Act was held constitutional. Con­

gressional investigations of subversion were sanctioned.1  ̂ The smith ■

Act was ruled constitutional,1'’ and military commissions1  ̂as well 
17i as courts-martial were not seriously hampered by civil court inter­

ference.
j

On no occasion did the Supreme Court invalidate a major piece 

of legislation that was clearly designed to promote internal security.;

Only three times did the judiciary declare any act of Congress in j: {
this field unconstitutional. Two provisions, Article 3(a) and

9 iYakus v. United States, 321 U.S. i*ll* (19l*l*)j Bowles v. Willingham, I
321 U.S. $03 (19100. !

^Silesian-American Corporation v. Clark, 332 U.S. 1*69 (19it7). 

"̂Lichter v. United States, 331* U.S. 7b2 (191*8). j
i p  !

Harisiades v. Shaughnessy, 3l*2 U.S. $80 (1951). \

13 - ■American Communications Association v. Douds, 339 U.S. 382 (1950). j

^Barenblatt v. United States, 360 U.S. 109 (1958). |
15 iDennis v. United States, 339 U.S. 162 (195i).

^In re Yamashita, 327 U.S. 1 (191*6). |

^Hiatt v. Brown, 339 U.S. 103 (191*9).
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I Article 2 (11), of the Uniform Code of Military Justice were struck ~]
I  I  w  idown, and the Court invalidated a legislative rider that cut off

T 9  ithe salaries of three government officials. In the first two j

; instances Congress sought to extend the jurisdiction of courts- 

martial beyond their traditional scope. In the latter case a Con­

gressional appropriation measure was designed to force three public . 

officials out of office. Independent executive action also fared 

i  well at the hands of the Court. Yet- one striking exception has 

i  occurred. In 1951 the Court declared President Truman's seizure of
20 ithe steel mills invalid. Statistically, therefore, in twenty years.1 

the Supreme Court has invoked the Constitution only four times to '

challenge the powers of the President and/or Congress in matters of
I; ( 

national security. The inescapable conclusion is that the substan- |
j

tive power of" the federal government to provide for the safety of the- !
t

nation is indeed sweeping. I

Perhaps the most significant task performed by the Court has not ;
i

been in deciding constitutional questions of major import. If the | 

judiciary has been hesitant to grapple with constitutional issues, it Ii
' ' ! 

has been forthright in its insistence that governmental policy be i  
; ■ ! 
implemented according to the letter of the law. Whatever judicial i

; -------------  I
18  iToth v. Quarles, 350 U.S. 11 (1955); Kinsella v. Singleton, 361 !

U.S. 23T(1959).
19United States v. Lovett, 328 U.S. 303 (1986).
20Youngstown Sheet and Tube Company v. Sawyer, 383 U.S. 579 (1952).
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tolerance existed with respect to the substantive powers of the 

federal government, there was an obvious aversion to the unwarranted 

assumption of power by individual officials. While the Court mani- j 

fested no proclivity for challenging the joint exercise of power by 

the President and Congress, it did display a keen awareness and ap­

preciation for procedural guarantees incorporated within the law. At j 

this level the justices could actively supervise the implementation !

of large-scale programs without falling victim to the accusation of
^  | 

judical usurpation. The political branches were relatively free from j
i

judicial restraint in the initiation of policies affecting national ! 

security, but the administration of the law had to comply with the 

standards that Congress and the President established. Ultra vires
i

acts felt the judicial axe frequently. !
j
i

The problems of security have been manifold, and they have often I 

led to infringements of individual liberties. Consequently, assaults ! 

have been made on the constitutionality of legislative and executive 

action. Any systematic and coherent schema of national security

would require clarification and decision by the Court on all of these j  -
iI

questions. Yet a careful examination of the Court's rulings does |

not provide this clarity. Probably the chief reason is that more has j

been left unsaid by the Court than said. Many constitutional issues j

•j.

were skillfully evaded with the result that there is much about j
national security today that remains judicially undecided.

It should be emphasized that these topics were often discussed
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i at length in dissenting opinions, but in no instance was a majority |
i I
ready to decide the issue. A recital of these questions indicates ;

|
the lacunae in constitutional doctrine concerning national security, j

Although the Court often reviewed disputes growing out of the federal j
! i
loyalty-security program, never once did it explicitly declare these '

procedures constitutional. Admittedly the decisions rendered on this ;
! i
subject strongly suggest that the Court acknowledged the validity of j

the programs without expressly saying so. The celebrated Attorney-
!

General's list was never examined on its merits. To this date the
* ICourt has not stated whether that legal officer of the government

may list organizations as subversive. Also lacking is a precise i
I

delineation of the scope of due process to be afforded in loyalty j
investigations. Specifically, confrontation and cross-examination 

have been urged upon the Court as constitutional requirements in i
loyalty proceedings. So far the Court has given no answer. It is j

I
true that at least a majority came close to such a declaration in j

21 >Greene v. McElroy, but these procedures still have not been treated j
’ i
as constitutional components of due process. Can Congress authorize 

the Secretary of State to deny passports to Communists? A Court 

majority has decided that Congress, under present legislation, has not i
authorized the Secretary of State to refuse passports for this 

22reason. But as yet there is no ruling on the constitutional 

2i360 U.S. 1*71* (1958).
22Kent v. Dulles, 357 U.S. 116 (1957); Dayton v. Dulles. 357 U.S.

l)*i* (1557). —  -----
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i authority of Congress to grant this discretion to the executive |
; I
; j

branch.

The investigatory power of Congress and of the states has not
I

: been expressly challenged by the Court, but at the same time no !

specific bounds to the exercise of that power have been established. \

23 2liThe balancing formula adopted in the Barenblatt J and Uphaus cases 

does not provide any real answer to the ultimate reaches of inquiries i

: into subversion. No doubt there were occasions when the Court would

have preferred to avoid a constitutional question, but the circum­

stances would not permit further evasion. A case in point was the 

Japanese curfew and exclusion orders. Nonetheless the judicial \

decisions were confined as much as possible, and the Court refused !
1

to be placed in the position of having to decide the validity of the j

i
detention program, other than to hold that admittedly loyal citizens

26 'could not be subjected to these procedures. Left in abeyance was !

the general scope of the power of detention in wartime. j
The Court was also reticent to issue a definitive statement con- j

IIcerning military jurisdiction. For example, a particularly signifi­

cant and timely issue is the extent of protection, if any, afforded

2^Barenblatt v. United States, 360 U.S. 109 (1956).

2̂ Uphaus v. Wyman, 360 U.S. 72 (1958).
25Hirabyashi v. United States, 320 U.S. 8l (l9h3)i Korematsu v. 

United States, 323 U.S. 2lli (19Ut)•

2̂ Sx parte Mitsuye Endo, 323 U.S. 283 (191|1;).
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i the servicemen by the Bill of ftightsj in other words, is that portion

! of the Constitution applicable to trials before military tribunals?
: I

27 i; Other than an admission by a majority of the Court in the Burns j; 1
case that vaguely suggested due process as applicable to the military :

: under some circumstances (and the circumstances were not defined),

; there has been no clearcut analysis in any majority opinion of the j

relationship between the Bill of Rights and military trials. Military!

: commissions were used during World War II, and at no time did the 

: judiciary contest their jurisdiction. But concurrently the Court re- 

■ frained from confronting and deciding upon all the ramifications of

: the use of military commissions. The judiciary reserved decision on !!
the authority of the President to establish military tribunals inde- i
pendent of Congress..Similarly, the high tribunal found it unnecessary J

■; i
: and certainly expedient, to decide what restrictions, if any, Congress |

could impose on the President's authority over enemy belligerents. j
i
!

Martial law is still without comprehensive judicial analysis. Duncan j" i
A O  j

v. Kahanamoku was decisive only for Hawaii and did not attempt to j
j

limit the constitutional extent of martial rule. j
; The foregoing is not intended to be an exhaustive list of unre-’ •

solved problems relating to national security, but it suffices to

; illustrate the interstices that remain. In the absence of extensive
:
consideration of these and other aspects of internal security it would

2̂  Burns v. Wilson, 3U6 U.S. 137 (1952).

28327 U.S. 30k (19U6).
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' be difficult to ascertain the judicial conception of national se- j
|
i curity, if indeed there is one.

On the Court itself there has been no clear consensus as to the 

proper judicial treatment of national security cases. One facet of 

this internal dissension has been the disagreement over the threat 

posed by totalitarianism and the steps that may be constitutionally 

taken to safeguard the nation. The subsequent comments are especially 

' instructive and emphasize this basic divergence. I

Concerning the Communist Party Justice Jackson commented, "The 

Communist Parly is a conspiratorial and revolutionary junta, organ­

ized to reach ends and to use methods which are incompatible with our i
29 iconstitutional system." ' Justice Douglas, on the other hand, i

: Ii Iminimized the danger of Communism in this country and referred to I

American Communists as "miserable merchants of unwanted ideas, their !
30 !wares remain unsold." But to quote Jackson again, "The Communist |

I
Party is something different in fact from any substantial party we j

have known, and hence may constitutionally be treated as something j
31different." Justice Douglas asserted, "In days of great tension 

; when feelings run high, it is a temptation to take short-cuts ty

29American Communications Association v. Douds, 339 U.S. 382, 1*23 i
; (i9h9TT I

-̂Dennis v. United States, 3ljl U.S. k9h, 589 (1951). |
31American Communications Association v. Douds, 339 U.S. 382, h23 

(19U9J: ----

l_________________________ :_____________________________________
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i borrowing from the totalitarian techniques of our opponents."32 |

' Chief Justice Vinson stressed the danger of a government powerless j  

to act in its own defense. "We reject any principle of governmental 

helplessness in the face of preparation for revolution, which princi- : 

pie, carried to its logical conclusion must lead to anarchy.

' Justice Black cogently stated the libertarian's point of view on 

security:

The First Amendment provides the only kind of security 
system that can preserve a free government —  one that 
leaves the way wide open for people to favor, discuss, 
advocate, or incite causes and doctrines however ob­
noxious and antagonistic such views may be to the rest 
of us.3̂

These comments give some insight into the predilections of individual
|

justices, and they demonstrate the lack of agreement over the proper 

course of judicial action.
iThe practioners of judicial self-restraint and the advocates of 

judicial activism have vied for control of the Court. Justice Frank­

furter has been the spiritual leader of self-restraint, urging that |
i

the Court must show proper deference to the political branches in j 

their assessment of the needs of .security. Accordingly, this wing of j
j

the Court has viewed the expansion of governmental power primarily in |I
32 * !Joint Anti-Fascist Refugee Committee v. McGrath, 3i*l U.S. 123,

I7ii (19507.

^Dennis v. United States, 3i|l U.S. u9U, 501 (195l).

%ates v. United States, 35k U.S. 296, 3hk (1957).
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j terms of whether or not the legislature could reasonably conclude 

: that such steps were required. Repeatedly, the advocates of self- ;

restraint reminded their colleagues and the country that the wisdom 

; and advisability of political action were outside the province of 

■ judicial concern. Justice Black, as spokesman for the libertarian 

point of view, has most frequently been Frankfurter's antagonist. The 

activists, while professing respect for Congress and President, insist 

. that the test of reasonableness cannot make an unconstitutional act 

I valid. Moreover, any policy that threatens individual freedom is 

! presumptively suspect. The alignments on the Court have never been 

i fixed, and changes in personnel have resulted in modifications. By j

and large, the evidence indicates no firm commitment by the Court to 

i either of these philosophies.

How often and how much judicial opinions are influenced by ex­

ternal non-legal pressures has long been interesting speculation.

Louis Smith has made the trenchant observation that the Supreme Court

follows the reports from the battlefield in determining its decisions {
35 ■with respect to military matters. There seems to be more than a !

; grain of truth in this assertion. When dealing with national security,

, the Court has undoubtedly been swayed by the possible adverse effect i
t

!

; of its pronouncements. It has candidly admitted reliance upon the 

exigencies of war to justify actions that concededly would be invalid

35Louis Smith, American Democracy and Military Power (Chicago, 
University of Chicago Press, I95l),p. 303.
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| in periods of tranquility. Military necessity was employed to j
j j

; rationalize curfew and exclusion orders on the West Coast in the early i

i days of World War II. The character of the Communist conspiracy was j

! frankly acknowledged as a justification for permitting legislation
1 37' that confessedly infringed constitutional rights. It may be that

the Court rationalized these policies because the world situation

required that the American government exercise extensive power. Need-

■ less to say, elaborate vindications lent constitutional respectability

! to questionable measures.

Prudence, moreover, dictated that the Court proceed with caution.

An open break between the judiciary and the other two branches of

government, especially in wartime, would be as unfortunate as it would

be disastrous for an independent judiciary. Presumably, the instinct

of institutional self-preservation is strong enough to forestall such

an eventuality, assuming that the Court was disposed to assert its

power in such a manner as to lead to this sort of crisis. Given the

submission of the Court during the last war, it is improbable that

there will be serious differences between the Court and its sister> • !
| branches in some future war. In any event, it is unlikely that the |
1 j

I Court could withstand the concerted pressure of the political branches •

if the latter flatly refused to acknowledge the validity of the I

Court's decisions. The prestige and authority of the Court depend j|

J Hirabayashi v. United States, 320 U.S. 8i {L9k3)i Korematsu v. 
'United States, 323 U.S. 21ii "(19Wi).

^ Dennis v. United States. 3lfL U.S. U9<b (1951).
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i directly on the support it derives from the rest of the government ~ ]

i * j
i  and from the people, support which is given because of a firm belief !

in the supremacy of law. Without this support the Supreme Court would j

atrophy.

Since 19ii5 there has been no global war, but the threat of 

totalitarianism has not abated, and the difficulties of the Court 

have in no ,way lessened. The security of democratic America has re­
mained of crucial importance in the post-war era, and the rapidly

♦  . ‘ f

changing events in international affairs have brought corresponding 

alterations in domestic policy. Therefore, national security has 

taken on meaning in direct proportion to the fluctuations in external 

dangers. The convenient appeals to military necessity no longer 

existed as a useful device for the Supreme Court. Instead the Court 

had to devise new tests for novel problems.

Indecision, fluctuation, and evasion to a large extent charac­

terized judicial reasoning in the post-war period. Although a 

majority could usually be found to sustain key legislation affecting
1

national security, on very few occasions could the justices submerge j 

: their personal views and arrive at a uniform expression of opinion. 

Rarely did an important decision issue from the Court that was not 

accompanied by numerous concurrences and vigorous dissents. Judicial 

explanations often confused rather than clarified the scope of 

governmental power, and the public no less than the political branches 

; pondered the exact meaning to be attached to Court pronouncements. It 

i is not surprising that in the atmosphere of contention that surrounded
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: the Court it became increasingly difficult to extract a trend of j

■ judicial philosophy. j
From the perspective of i960 a survey of judicial decisions over j 

the past two decades discloses a marked correlation between judicial
i reaction to national security and the changes in the nature of the 

threat of totalitarianism. From 1911 to i915 a total war was waged 

that required total effort. The Supreme Court did not seriously 

interfere in the exercise of the war powers. Beginning about 1917 

the relations between the United States and -oviet Communism deteri­

orated and the fear of subversion and disloyalty produced new and 

far-ranging programs designed to preserve internal security. During 

the same period the Court gave its support to these programs, and 

few attacks levelled against security legislation met with any success : 

before the Court. In i9$3 a new era began. International tensions 

relaxed and the hostility evident in the late 19l0's diminished. 

-Coincidentally, the judiciary exhibited a growing concern for indi­

vidual liberty and judicial opinions examined more critically the ;

underlying premises of governmental assertions of power. Although a j!j
; cause-and-effect relationship does not necessarily follow from these j
■ • i

i observations, it is significant that the judiciary has never been far j
! j
out of step with the prevailing governmental policy on national

security.
|

In view of these considerations the effectiveness of the Court 

will to a large degree depend upon its ability to adjudge correctly 

I the temper of the times as they reflect the dangers of totalitarianism.
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j  Accordingly, constitutional absolutism has been discarded by a Court |
! that has been unwilling to prescribe rigorous restraints on the i

i

exercise of power to meet these threats. Neither has the judiciary 

been amenable to a ny suspension of constitutional privileges or to 

the derogation of individual liberty.
The resiliency and adaptability of the American constitutional 

system has stood the test not only of war, but also of the continuing 

perils of Fascist and Communist ideology. In the midst of rapidly 

changing world conditions and uncertain domestic problems, the Supreme; 
Court has sought to give expression to the inarticulate feelings of 

a democratic America. If it has been less than successful in this 

endeavor, perhaps the blame attaches not to the Court but to the 

society. For there is no evidence that the American people or its 

elected representatives have successfully arrived at the point of 
agreement on the exact delimitations of national security. Critics j

both on and off the Court will continue .to dispute its decisions and :
rationalizations as they have done in the past. The Court is a human j 
and, for that reason, an imperfect institution. Certainly it pos- I 

; sesses no greater wisdom in its collective capacity than the society j  

of wh i c h  it is a part. !
While the direction of the Court has appeared at times erratic 

and uncertain, it nevertheless has adhered to the fundamental pre­
cepts of a democratic state. A  recognition of and respect for majority 

: rule, individual liberty, and the rule of law has guided the judiciary
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perhaps more than the other branches of government. Without these ; 
principles no consensus would be possible. The role of the Court has j 
not been clearly defined either by the justices or anyone else. 

Doubtless it cannot be and perhaps should not be. For the strength 

of the judiciary today lies in its ability to remain flexible —  to 
apply checks when necessary, and to apply and to remove restraints 

when advisable.
Totalitarianism will probably be a threat to the United States 

for years to come. National security will be a focal point of 

judicial consideration as long as the danger of alien ideologies 
lasts. The Supreme Court will remain as the preserver of the Con­
stitution. And upon the stability of that document and the conscien­
tious, wise, and practical use of its provisions may depend the fate I
of democratic America in its struggle against the forces of totali­

tarianism.

I
iI
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